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U.S. Customs Service 


Treasury Decisions 


(T.D. 84-123) 


Synopses of Drawback Decisions 


The following are synopses of drawback rates issued December 
23, 1982, to October 31, 1983, inclusive, pursuant to sections 22.1 
through 22.5, inclusive, Customs Regulations, and an approval 
under section 22.6, Customs Regulations. 

In the synopses below are listed for each drawback rate approved 
under 19 U.S.C. 1313(b), the name of the company, the specified ar- 
ticles on which drawback is authorized, the merchandise which will 
be used to manufacture or produce these articles, the factories 
where the work will be accomplished, the date the statement was 
signed, the basis for determining payment, the Regional Commis- 
sioner to whom the rate was forwarded or issued by, and the date 
on which it was forwarded or issued. 

(DRA-1-09) 


Dated: April 20, 1984. 


File: 216883. 
GEORGE C. STEUART 
(For Edward B. Gable, Jr., Director, 
Carriers, Drawback and Bonds Division.) 


(A) Company: BASF Wyandotte Corporation 

Articles: Dyestuffs; pigments; intermediates; other chemicals 

Merchandise: Various chemicals and pigments 

Factory: Rensselaer, NY 

Statement signed: August 29, 1983 

Basis of claim: Used in 

Rate forwarded to Regional Commissioner of Customs: New York, 
October 17, 1983 

Revokes: T.D. 52718-D, as amended by T.D. 53712-B, T.D. 55794-C, 
T.D. 67-260-G, and T.D. 69-160-E 
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(B) Company: Chicago Gasket Company 

Articles: Basic shapes of rod and tube; Machined and molded parts, 
all the foregoing manufactured from Polytetrafluorethylene 
(PTFE) and/or filled compounds thereof 

Merchandise: Polytetrafluorethylene (PTFE) and PTFE filled com- 
ponents 

Factory: Chicago, IL 

Statement signed: July 26, 1983 

Basis of claim: Appearing in 

Rate forwarded to Regional Commissioner of Customs: Chicago, 
September 1, 1983 


(C) Company: ConAgra, Inc. Home Brands Co. Division 

Articles: Peanut Butter 

Merchandise: Peanuts 

Factory: Minneapolis, MN 

Statement signed: September 23, 1983 

Basis of claim: Appearing in 

Rate forwarded to Regional Commissioners of Customs: Chicago 
and Los Angeles (San Francisco Liquidation), October 9, 1983 


(D) Company: Contadina Foods Inc. 

Articles: Processed Tomato Products 

Merchandise: Tomato Paste 

Factories: Hanford, Riverbank, and Woodland, CA 

Statement signed: October 4, 1983 

Basis of claim: Appearing in 

Rate forwarded to Regional Commissioner of Customs: Los Angeles 
and Los Angeles (San Francisco Liquidation), October 19, 1983 


(E) Company: The Dow Chemical Company 

Articles: Chlorothene VG, Chlorothene SM, Chlorothene IND, Aer- 
othene TT, Methyl Chloroform LS, and 1, 1, 2-Trichoroethane 

Merchandise: Vinyl chloride monomer 

Factories: Midland, MI; Freeport, TX and Plaquemine, LA 

Statement signed: August 27, 1983 

Basis of claim: Used in 

Rate forwarded to Regional Commissioner of Customs: Chicago, 
August 31, 1983 


(F) Company: Eli Lilly and Company 

Articles: Benoxaprofen in intermediate, bulk and finished product 
formations 

Merchandise: Benoxaprofen Technical, 4-Chlorobenzoyl Chloride, 
Dimethyl Formamide, 4-Ethyl-2-Nitrophenol, 4-Ethylphenol, Iso- 
propyl Alcohol, Methyl Alcohol, and Tetrabutylammonium Bro- 
mide 

Factories: Lafayette and Indianapolis, IN 

Statement signed: July 12, 1983 

Basis of claim: Used in 
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Rate forwarded to Regional Commissioner of Customs: Chicago, 
September 16, 1983 
Revokes: T.D. 82-120-P 


(G) Company: Federal-Mogul Corporation 

Articles: Gears, transmission parts, and other steel parts 

Merchandise: Alloyed steel powder metal 

Factories: Romulus, MI; Gallipolis, OH 

Statement signed: June 16, 1983 

Basis of claim: Appearing in 

Rate forwarded to Regional Commissioner of Customs: New York, 
September 22, 1983 


(H) Company: HCM Graphic Systems, Inc. 

Articles: Laser light device (3033); Scanner (299L); Scanner (299) 

Merchandise: Various components 

Factory: Hauppauge, NY 

Statement signed: August 12, 1983; June 8, 1982 

Basis of claim: Used in 

Rate issued by Regional Commissioner of Customs in accordance 
with section 22.4(0)(2): New York, October 18, 1983 

Revokes: T.D. 83-16-L, to cover a change in name of company from 
Hell Graphic Systems, Inc. 


(I) Company: International Multifoods Corp., Adams Foods, Div. 

Articles: Peanut Butter 

Merchandise: Peanuts 

Factory: Tacoma, WA 

Statement signed: September 2, 1983 

Basis of claim: Used in, less valuable waste 

Rate forwarded to Regional Commissioner of Customs: Los Angeles 
(San Francisco Liquidation), October 17, 1983 


(J) Company: Kemin Industries, Inc. 

Articles: Various specialty products for the animal feed industry 

Merchandise: Propionic acid 

Factories: Des Moines, IA; Hereford, TX 

Statement signed: July 15, 1983 

Basis of claim: Used in 

Rate forwarded to Regional Commissioner of Customs: Chicago, 
August 31, 1983 


(K) Company: Kern Foods, Inc. 

Articles: Processed Tomato Paste 
Merchandise: Tomato Paste 

Factories: City of Industry and Vernon, CA 
Statement signed: July 13, 1983 

Basis of claim: Appearing in 
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Rate forwarded to Regional Commissioner of Customs: Los Angeles 
and Los Angeles (San Francisco Liquidation), September 9, 1983 


(L) Company: Leisure Group, Inc. Sierra Bullets Div. 

Articles: Bullet cores 

Merchandise: Copper guilding metal step in coils alloy 210, 95% 
copper and 5% zinc 

Factory: Santa Fe Springs, CA 

Statement signed: April 27, 1983 

Basis of claim: Used in, less valuable waste 

Rate forwarded to Regional Commissioner of Customs: Los Angeles, 
September 21, 1983 


(M) Company: Merck & Co., Inc. 

Articles: Cyprocarbinol and Cyproheptadine 

Merchandise: 1-Methyl-4-Hydroxy Piperdine and Trienone 

Factory: Rahway, NJ 

Statement signed: August 22, 1983 

Basis of claim: Used in 

Rate forwarded to Regional Commissioner of Customs: New York, 
September 15, 1983 


(N) Company: Merck & Co., Inc. 

Articles: Hydroxyquinoline 

Merchandise: Quinoline refined 

Factory: Hawthorne, NJ 

Statement signed: June 7, 1983 

Basis of claim: Used in 

Rate forwarded to Regional Commissioner of Customs: New York, 
October 5, 1983 

Revokes: T.D. 80-243-N 


(O) Company: Nuodex, Inc. 

Articles: Plasticizers; vinyls; lubricants (oil and grease) 

Merchandise: Ethyl hexyl alcohol; tri-decyl alcohol; adipic acid; iso- 
decyl alcohol 

Factory: Chestertown, MD 

Statement signed: May 9, 1983 

Basis of claim: Used in 

Rate issued by Regional Commissioner of Customs in accordance 
with section 22.4(0)(2): New York, September 7, 1983 

Revokes: T.D. 78-293-X and T.D. 79-213-W, to cover successorship 
from Tenneco Chemicals, Inc. 


(P) Company: Occidental Chemical Corporation 
Articles: Diallylphthalate granular molding compounds 
Merchandise: Diallylphthalate resin 

Factories: North Tonawanda, NY; Kenton, OH 
Statement signed: August 12, 1983 
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Basis of claim: Used in 

Rate issued by Regional Commissioner of Customs in accordance 
with section 22.4(0)(2): New York, September 7, 1983 

Revokes: T.D. 81-91-P, to cover successorship from the Hooker 
Chemical and Plastics Corporation, Durez Division 


(Q) Company: Pioneer-Leimel Fabrics Inc. 

Articles: Vinyl (PVC) Film Laminated to a Substrate or not Lami- 
nated to a Substrate 

Merchandise: PVC resins (Polyvinyl Chloride) 

Factory: Philadelphia, PA 

Statement signed: September 16, 1983 

Basis of claim: Appearing in 

Rate forwarded to Regional Commissioner of Customs: Boston (Bal- 
timore Liquidation), September 22, 1983 


(R) Company: RCA Corporation 

Articles: Television Picture Tubes (Kinescopes) 

Merchandise: Yoke Assemblies 

Factories: Marion, IN; Lancaster and Scranton, PA 

Statement signed: June 29, 1983 

Basis of claim: Appearing in 

Rate forwarded to Regional Commissioner of Customs: Boston (Bal- 
timore Liquidation), September 1, 1983 

Revokes: T.D. 81-156-R 


(S) Company: Shintech Inc. 

Articles: Polyvinyl chloride resins 

Merchandise: Vinyl chloride monomer 

Factory: Freeport, TX 

Statement signed: October 3, 1983 

Basis of claim: Appearing in 

Rate forwarded to Regional Commissioner of Customs: Houston, 
October 14, 1983 


(T) Company: Sony Corporation of America, MCI Div. 

Articles: Tape recorder/reproducers; recording and remixing con- 
soles 

Merchandise: Erase, record, and replay heads; transformers; knobs; 
faders and parts thereof; fader tracks; contact boards; micro- 
switch kits; tracks for contact boards and fader assemblies 

Factory: Ft. Lauderdale, FL 

Statement signed: October 22, 1982 

Basis of claim: Used in 

Rate issued by Regional Commissioner of Customs in accordance 
with section 22.4(0)(2): Miami, December 23, 1982 

Revokes: T.D. 82-2-Q, to cover successorship from MCI, Inc. 
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(U) Company: Sterling Drug Inc. 

Articles: Nalidixic acid 

Merchandise: Diethyl malonate; trimethyl ortho formate 

Factories: Cincinnati, OH; Rensselaer, NY 

Statement signed: March 3, 1982 

Basis of claim: Used in 

Rate issued by Regional Commissioner of Customs in accordance 
with section 22.4(0)(2): New York, July 21, 1983 

Amends: T.D. 83-16-Y, to cover addition of factory at Cincinnati, 
OH 


(V) Company: Syntex Puerto Rico, Inc. 

Articles: Granulated, tabletted, and packaged tabletted Naproxen 

Merchandise: Naproxen (d-2-6!-Methoxy-2-Naphthyl) Propionic 
acid, Pharmaceutical grade 

Factory: Humacao, PR 

Statement signed: July 1, 1983 

Basis of claim: Appearing in 

Rate forwarded to Regional Commissioners of Customs: Miami and 
Los Angeles, September 1, 1983 

Revokes: Unpublished authorization letter DRA-1-09-RRUCDB 
215433 B 


(W) Company: Teledyne Industries, Inc. (Teledyne Wah Chang 
Albany Div.) 

Articles: Vacuum-grade ferrocolumbium; columbium oxide manu- 
factured in the United States; columbium carbide; mixed car- 
bides; columbium metal power; various columbium and tantalum 
and/or columbium-tantalum alloy products 

Merchandise: Steel-grade ferrocolumbium, columbium oxide 

Factory: Albany, OR 

Statement signed: April 30, 1982 

Basis of claim: Appearing in 

Rate forwarded to Regional Commissioner of Customs: Los Angeles 
(San Francisco Liquidation), October 31, 1983 

Revokes: T.D. 73-342-K 


(X) Company: Tri-Valley Growers (a Corporation) 

Articles: Processed Tomato Products 

Merchandise: Tomato Paste 

Factories: 12 Plants 

Statement signed: September 9, 1983 

Basis of claim: Appearing in 

Rate forwarded to Regional Commissioner of Customs: Los Angeles 
and Los Angeles (San Francisco Liquidation), October 19, 1983 


(Y) Company: Velcro USA Inc. 

Articles: Velcro Tape (Finished hook and loop tape) 

Merchandise: Velcro Tape (Unfinished hook and loop tape), a 
woven nylon fastening component 
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Factory: Manchester, NH 

Statement signed: June 24, 1983 

Basis of claim: Appearing in 

Rate forwarded to Regional Commissioner of Customs: Boston, Sep- 
tember 2, 1983 

Revokes: Unpublished authorization letter dated February 4, 1983 


(Z) Company: Wickland Oil Terminals 

Articles: Regular leaded gasoline; regular unleaded gasoline; premi- 
um leaded gasoline 

Merchandise: Unfinished base blend stock; alkylate; condensate; 
catalytic naphtha; reformate; toluene; atmospheric naphtha; 
heavy naphtha; MTBE; Butane C4 

Factory: Crockett, CA 

Statement signed: September 21, 1983 

Basis of claim: Used in 

Rate forwarded to Regional Commissioners of Customs: Houston 
and Los Angeles (San Francisco), October 31, 1983 


Approval under section 22.6, Customs Regulations 

(1) Company: Caribbean Gulf Refining Corporation 

Articles: Gasoline and other petrochemical products 

Merchandise: Crude petroleum and petroleum derivatives to be 
substituted on a class for class basis per 19 CFR 22.6(g-1)(4) 

Factory: Bayamon, PR 

Statement signed: September 2, 1983 

Basis of claim: As provided in the drawback rate contained in sec- 
tion 22.6(g-1) of the Customs Regulations 

Rate forwarded to Regional Commissioner of Customs: Houston, 
September 16, 1983 

Revokes: T.D. 67-14-M and T.D. 69-246-R 


Grain Terminal Association, Honeymead Products Company Di- 
vision, operating under T.D. 80-200-L, has changed its name to 
Harvest States Cooperatives, Honeymead Products Division. 


(T.D. 84-124) 
Bonds 


Approval and discontinuance of consolidated aircraft bonds (air carrier blanket 
bonds), Customs Form 7605 

The following consolidated aircraft bonds have been approved or 
discontinued as shown below. The symbol “D” indicates that the 
bond previously outstanding has been discontinued on the month, 
day, and year represented by the figures which follow. “PB” refers 
to a previous bond, dated as represented by the figures in parenthe- 
ses immediately following, which has been discontinued. If the pre- 


443-023 O - 84 - 2 
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vious bond was in the name of a different company or if the surety 
was different, the information is shown in a footnote at the end of 
the list. 

Dated: May 23, 1984. 


Filed with district 
ih Date term Date of : 


Aloha Airlines, Inc., Honolulu Interna- | May 6, 1984 Apr. 26, 1984 Honolulu, HI 
tional Airport, Honolulu, HI; Indus- 
trial Indemnity Co. 
The foregoing principal has been desig- 
nated a carrier of bonded merchan- 
dise 


British Caledonian Airways Charter | Apr. 23, 1984 | Apr. 27, 1984 
Ltd., 1220-19th St. N.W., Washing- 
ton, D.C.; The American Ins. Co. 
The foregoing principal has not been 
designated a carrier of bonded mer- 
chandise 


Consolidair, N.V. (a Netherlands Antil- | Apr. 23, 1984 Apr. 24, 1984 New York Seaport 
les Corp.), 1401 Brickell Ave., Miami, $100,000 
FL; American Motorists Ins. Co. (an 
IL Corp.) 
The foregoing principal has been desig- 
nated a carrier of bonded merchan- 
dise 





BON-3-01 
216953 
EDWARD B. GABLE, JR., 
Director, 
Carriers, Drawback and Bonds Division. 


(T.D. 84-125) 
Bonds 


Approval and discontinuance of Carrier’s Bonds, Customs Form 3587 


Bonds of carriers for the transportation of bonded merchandise 
have been approved or discontinued as shown below. The symbol 
“D” indicates that the bond previously outstanding has been dis- 
continued on the month, day, and year represented by the figures 
which follow. “PB” refers to a previous bond, dated as represented 
by figures in parentheses immediately following, which has been 
discontinued. If the previous bond was in the name of a different 
company or if the surety was different, the information is shown in 
a footnote at the end of the list. 

Dated: May 23, 1984. 
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Name of principal and surety 


Date of bond 


Date of 
approval 


Filed with district 
director/area 
director/amount 





Action Airfreight, Inc., 5980 Inkster, 
Romulus, MI; motor carrier; Great 


American Ins. Co. 
D 6/9/94 


Almost Air, Inc.—see: Transportation 
Systems International, Inc. 


Aloha Airlines, Inc., P.O. Box 30028, 
Honolulu, HI; air carrier; Industrial 
Indemnity Co. 

D 5/5/84 


Alvan Motor Freight, Inc., 3600 Alvan 
Rd., Kalamazoo, MI; motor carrier; 
Old Republic Ins. Co. 


Bary Transportation, Inc., 6310 Cane 
Run Rd.; P.O. Box 58057, Louisville, 
KY; motor carrier; The Travelers In- 
demnity Co. 


Braswell Motor Freight Lines, Inc., 
1900 Anson Rd., Dallas, TX; motor 
carrier; The North River Ins. Co. 

D 10/27/82 


Campbell’s Delivery Service, Inc., 
10000 John Saunders Rd., San Anto- 
nio, TX; motor carrier; The Travelers 
Indemnity Co. 

(PB 4/27/83) D 5/1/84 


Car Transporters Corp., 2001 West 
Fourth Plain Blvd., Vancouver, WA; 
motor carrier; The Travelers Indem- 
nity Co. 


Carrier Service of Wisconsin, Inc., P.O. 
Box 21876, Milwaukee, WI; motor 
carrier; Safeco Insurance Co. of 
America. 


Cascade Intermodal, Inc., 6335 1st Ave. 
S, Seattle, WA; motor carrier; North- 
western National Ins. Co. 


Joseph S. Chow Ltd., 6111 Oak St., 
Vancouver, B.C., Canada; motor car- 
rier; Fireman’s Fund Ins. Co. 


Clark Brothers Transportation, Inc., 
1808 North 30th St., Birmingham, 
AL; motor carrier; St. Paul Fire & 
Marine Ins. Co. 


Colonial Couriers of Savannah, Inc., 
P.O. Box 9383, Savannah, GA; motor 
carrier; United States Fire Ins. Co. 


Contrans, 25 James St., New Haven, 
CT; motor carrier; Old Republic Ins. 
Co. 

D 5/18/84 


June 9, 1983 


| 


May 12, 1982 


Apr. 27, 1984 


Mar. 29, 1984 


Mar. 1, 1977 


Apr. 9, 1984 


Mar. 14, 1984 


Apr. 17, 1984 


Jan. 20, 1984 


Mar. 26, 1984 


Apr. 10, 1984 


Apr. 13, 1984 


June 14, 1983 








June 27, 1983 


June 2, 1982 


Apr. 30, 1984 


Apr. 24, 1984 


Mar. 8, 1977 


May 1, 1984 


May 8, 1984 


Apr. 20, 1984 


Apr. 20, 1984 


May 10, 1984 


Apr. 23, 1984 


Apr. 13, 1984 


June 24, 1983 





Detroit, MI 
$50,000 


Honolulu, HI 
$25,000 


Detroit, MI 
$50,000 


Cleveland, OH 
$50,000 


El Paso, TX 
$25,000 


Laredo, TX 
$25,000 


Portland, OR 
$25,000 


Milwaukee, WI 
$25,000 


Seattle, WA 
$25,000 


Seattle, WA 
$25,000 


Mobile, AL 
$25,000 


Savannah, GA 
$25,000 


Bridgeport, CT 
$25,000 
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Name of principal and surety 


Date of bond 


Date of 
approval 


Filed with district 
director/area 
director/amount 





Dairy Leasing Service, Inc., 803 Her- 
ring Ave., P.O. Box 3427, Wilson, 
NC; motor carrier; Great American 
Ins. Co. 


FARO Transport, Inc.. 6767 N.W. 74th 
Ave., Miami, FL; motor carrier; 
Washington International Ins. Co. 


G. E. O. Motor Express, 104 Main St., 
Topsham, ME; motor carrier; Liberty 
Mutual Ins. Co. 

D 1/2/84 


G & H Transportation, Inc. 1501 
Chapin Rd., Montebello, CA; motor 
carrier; Pacific Employers Ins. Co. 

D 2/1/84 


General Freight System, Inc., 115 Park 
Ave., East Hartford, CT; motor carri- 
er; Liberty Mutual Ins. Co. 

D 5/1/84 


Givens Trucking Co., 1720 South Mili- 
tary Highway, Chesapeake, VA; 
motor carrier; Washington Interna- 
tional Ins. Co. 


Golden West Freight Lines, P.O. Box 
5817, Bakersfield, CA; motor carrier; 
Fireman’s Fund Ins. Co. 

(PB 4/20/79) D 3/14/84! 


Gore Freight Line, Inc., South Nor- 
walk, CT; motor carrier; Hartford 
Accident & Indemnity Co. 

D 5/1/84 


H & M Transport Co., Inc., Rural 
Route J, Route 392, Hurlock, MD; 
motor carrier; Pennsylvania Nation- 
al Mutual Casualty Ins. Co. 


Hadley Auto Transport, 7428 Para- 
mount Blvd., Pico Rivera, CA; motor 
carrier; Liberty Mutual Ins. Co. 

(PB 9/22/82) D 11/30/83? 


High Sierra Express, Inc., 2080 Enter- 
prise Blvd., West Sacramento, CA; 


motor carrier; South Carolina Ins. Co. 


(PB 4/4/83) D 4/4/84 § 


IML Freight, Inc., 2175 South 3270 
West, Salt Lake City, UT; motor car- 
rier; Northwestern National Ins. Co. 
of Milwaukee, WI. 

D 4/19/84 





Mar. 28, 1984 


Mar. 1, 1984 


June 1, 1982 


Mar. 1, 1977 


Apr. 24, 1968 


Mar. 28, 1984 


Feb. 29, 1984 


July 2, 1962 


Feb. 22, 1984 


Nov. 30, 1983 


Feb. 21, 1984 


Dec. 14, 1983 





Apr. 28, 1984 


Apr. 18, 1984 


July 8, 1982 


May 24, 1977 


May 20, 1968 


Apr. 25, 1984 


Mar. 15, 1984 


July 30, 1962 


Apr. 9, 1984 


Dec. 1, 1983 


Apr. 19, 1984 


Jan. 26, 1984 





Wilmington, NC 
$25,000 


Miami, FL 
$50,000 


Portland, ME 
$25,000 


Los Angeles, CA 
$50,000 


Bridgeport, CT 
$25,000 


Norfolk, VA 
$25,000 


Los Angeles/Long 
Beach, CA 
$50,000 


Bridgeport, CT 
$10,000 


Baltimore, MD 
$25,000 


Los Angeles/Long 
Beach, CA 
$50,000 


San Francisco, CA 
$25,000 


San Francisco, CA 
$50,000 
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Name of principal and surety 


Date of bond 


Date of 
approval 


Filed with district 
director/area 
director/amount 





1. 


Intermodal Container Express—see: 
Transportation Systems Internation- 
al, Inc. 


L. D. Fontaine Trucking, 504 Riverview 
Blvd., Great Falls, MT; motor carri- 
er; St. Paul Fire & Marine Ins. Co. 

D 5/5/84 


Pearson Airlines, Inc.—see: San Juan 
Air Services, Inc. 


Port Terminal Refrigerated Transport, 
Inc., Foot of: Algiers St., Bldg #153, 
Port Newark, NJ; motor carrier; Fi- 
delity & Deposit Co. of MD. 

D 11/20/83 


San Juan Air Services, Inc. and its 
wholly owned subsidiaries: San Juan 
Airlines, Inc., and Pearson Airlines, 
Inc., 1402 Fairchild International 
Airport, Port Angeles, WA; air carri- 
er; The Aetna Casualty and Surety 
Co. 


San Juan Airlines, Inc.—see: San Juan 
Air Services, Inc. 


Howard Sober Inc., 478 Hopkins St., 
Buffalo, NY; motor carrier; Old Re- 
public Ins. Co. 


H. L. Stansell, Inc., 1221 Alternate 
Hwy 19, Palm Harbor, FL; motor 
carrier; Fireman’s Fund Ins. Co. 

(PB 3/31/77) D 4/18,84 4 


Trails Trucking Inc., De La Cruz, Suite 
11, Santa Clara, CA; motor carrier; 
Continental Ins. Co. 

D 4/27/84 


Trans-Overseas Corp., 28055 Wick Rd., 
Romulus, MI; freight forwarder; Old 
Republic Ins. Co. 


Transportation Systems International, 
Inc. and its subsidiaries: Almost Air, 
Inc., Intermodel Container Express, 
2500 Kennedy St., N.E., Minneapolis, 
MN; motor carrier; Hartford Acci- 
dent and Indemnity Co. 

(PB 4/15/83) D 5/10/84 § 


United Forwarding, Inc., 7000 W. 
Center Rd., Omaha, NB; motor carri- 
er; St. Paul Fire & Marine Ins. Co. 

D 10/23/83 





Apr. 5, 1977 


Nov. 21, 1978 


Mar. 12, 1984 


Apr. 18, 1984 


Mar. 31, 1984 


Apr. 27, 1983 


Apr. 17, 1984 


Apr. 15, 1984 


Aug. 24, 1981 





Apr. 11, 1977 


Nov. 21, 1978 


May 10, 1984 


Apr. 18, 1984 


Apr. 18, 1984 


May 17, 1983 


Apr. 30, 1984 


May 10, 1984 


Sept. 15, 1981 


= 


Great Falls, MT 
$25,000 


New York Seaport 
$25,000 


Seattle, WA 
$25,000 


Buffalo, NY 
$50,000 


Tampa, FL 
$25,000 


Mobile, AL 
$25,000 


Detroit, MI 
$50,000 


Minneapolis, MN 
$50,000 


Savannah, GA 
$25,000 








CUSTOMS 





Filed with district 
director/area 


Name of principal and surety Date of bond Date of 
director/amount 


approval 
7 


United Trucking Service, Inc., 8505 W. | Apr. 23, 1984 | Apr. 30, 1984 Detroit, MI 
Warren, Dearborn, MI; motor carri- $50,000 
er; Firemen’s Insurance Co. of 
Newark, NJ. 

(PB 8/30/80) D 430/84 ®& 


Van De Hogen Cartage Limited and/or | Apr. 17, 1984 | Apr. 20,1984 | Detroit, MI 
Van De Hogen Cartage, Inc., 2590 $50,000 
Dougall Ave., Windsor, Ontario, 
Canada; motor carrier; Old Republic 
Ins. Co. 


WTC Air Freight, 23740 Hawthorne | Mar. 28, 1984 | Mar. 28, 1984 | Los Angeles/Long 
Blvd., Torrance, CA; motor carrier; Beach, CA 
National Union Fire Ins. Co. of Pitts- $50,000 
burgh, PA. : 

(PB 7/7/76) D 3/21/84 7 














1 = ne 
1 Principal is Golden West Freight Lines, Inc., d/b/a Golden West Transport, Ins. Surety is 
Mid-Century Ins. Co. 
2 Surety is Ins. Co. of North America. 
3 Surety is Fireman’s Fund Ins. Co. 
+ Surety is The Continental Ins. Co. 
5 Principal is Transportation Systems International, Inc. Surety is The American Ins. Co. 
6 Surety is United States Fire Ins. Co. 
7 Surety is St. Paul Fire & Marine Ins. Co. 


BON-3-03 
216889 


EDWARD B. GABLE, JR., 
Director, 
Carriers, Drawback and Bonds Division. 


19 CFR Part 101 
(T.D. 84-126) 


Restatement of the New Orleans Customs District Port Limits 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Final rule. 


SUMMARY: This document amends the Customs Regulations re- 
lating to the Customs Service field organization by publishing the 
New Orleans, Louisiana, Customs district port limits in one consoli- 
dated package. The existing port limits are either confirmed or 
slightly extended. The consolidated document is part of a continu- 
ing Customs program to secure the most economical use of person- 
nel, facilities, and resources, and to provide better service to carri- 
ers, importers, and the public. 


EFFECTIVE DATE: July 2, 1984. 
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FOR FURTHER INFORMATION CONTACT: Denise Crawford, 
Office of Inspection, U.S. Customs Service, 1301 Constitution 
Avenue, NW., Washington, D.C. 20229 (202-566-8157). 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


As part of a continuing program to obtain more efficient use of 
its personnel, facilities, and resources, and to provide better service 
to carriers, importers, and the public, on October 5, 1983, Customs 
published a notice in the Federal Register (48 FR 45409) proposing 
to amend section 101.3(b), Customs Regulations (19 CFR 101.3(b)), 
by publishing the New Orleans Customs district port limits in one 
consolidated document. 

The New Orleans Customs district includes some ports of entry 
that were established in the 1830’s. The geographical limits for 
some of these ports are rather vague and refer to city limits which 
have changed. A review was recently completed by Customs offi- 
cials of the port limits in the district. The three purposes for per- 
forming the review were to: (1) identify what the present limits are; 
(2) redefine the limits in terms that will assure that any future 
changes will be within Customs, rather than local government con- 
trol; and (3) publish the new limits in one consolidated document so 
that persons doing business in the district would be relieved of the 
complicated legal research now necessary whenever port limits 
come into question. 

The only comment received in response to the notice of October 
5, 1983, was from the South Louisiana Port Commission. The Com- 
mission requested an expansion of the Gramercy, Louisiana, port 
limits and asked that the port’s name be changed to “Solaport.”’ 

In response to these requests and after further consideration of 
the matter, Customs has decided to expand slightly the Gramercy 
port limits. However, regarding the name change request, Customs 
believes that the official port name should remain Gramercy, as 
listed in the Customs Regulations and existing directories. Any 
benefits to the local community would not offset the possible confu- 
sion of a name change to the general public. 

This consolidated document either confirms the status quo or 
slightly extends existing port limits to clearly delineate boundaries. 


RESTATEMENT OF THE NEw ORLEANS Customs District Port 
BOUNDARIES 


The New Orleans, Louisiana, Customs district includes: the ports 
of entry of Baton Rouge, Gramercy, Morgan City, and New Orle- 
ans, all in the State of Louisiana; the ports of entry of Chattanoo- 
ga, Knoxville, Memphis, and Nashville, all in the State of Tennes- 
see; the ports of entry of Greenville and Vicksburg, in the State of 
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Mississippi; and the port of Little Rock-North Little Rock, in the 
State of Arkansas. 

Under the authority vested in the President by section 1 of the 
Act of August 1, 1914, 38 Stat. 623, as amended (19 U.S.C. 2), and 
delegated to the Secretary of the Treasury by Executive Order No. 
10289, September 17, 1951 (8 CFR 1949-1953 Comp., Ch. ID) and 
pursuant to authority provided by Treasury Department Order No. 
101-5 (47 FR 2449), the geographical limits of each of the ports in 
the New Orleans Customs district are as follows: 


Baton Rouge, Louisiana 


The geographical limits of the port of entry of Baton Rouge, Lou- 
isiana, as designated by E.O. 5993, dated January 13, 1933, and de- 
scribed in T.D. 53514, published in the Federal Register on June 22, 
1954 (19 FR 3793) and T.D. 54381, published in the Federal Register 
on June 29, 1957 (22 FR 4613), comprise the territory within the 
corporate limits of the city of Baton Rouge and the parishes of East 
Baton Rouge, West Baton Rouge, Iberville, and Ascension, all in 
the State of Louisiana. There are no changes in the described port 
limits. 


Chattanooga, Tennessee 


While Customs is not aware of any document which specifically 
sets forth the geographical boundaries of the port of entry of Chat- 
tanooga, Tennessee, it is generally understood to be the corporate 
limits of the city of Chattanooga. Due to a minor adjustment which 
increases the port limits slightly, the geographical limits of the 
port of entry of Chattanooga, Tennessee, are extended to include 
all of the territory within the limits of Hamilton County, Tennes- 
see. 


Gramercy, Louisiana 


The geographical limits of the port of entry of Gramercy, Louisi- 
ana were established by T.D. 82-98, published in the Federal Regis- 
ter on May 17, 1982 (47 FR 21039). The port limits are slightly ex- 
tended to include all of the Parishes of St. Charles, St. John the 
Baptist, and that part of St. James Parish lying east of longitudinal 
line 90°54’. 


Greenville, Mississippi 


The geographical limits of the port of entry of Greenville, Missis- 
sippi, as established by T.D. 73-325, published in the Federal Regis- 
ter on December 3, 1973 (88 FR 33284), comprise all of the territory 
within the limits of Washington County, Mississippi. There are no 
changes in the described port limits. 
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Knoxville, Tennessee 


The geographical limits of the port of entry of Knoxville, Tennes- 
see, as established by T.D. 75-128, published in the Federal Regis- 
ter on June 6, 1975 (40 FR 24356), comprise all of the territory 
within the limits of the counties of Knox, Anderson, and Blount, 
all in the State of Tennessee. There are no changes in the de- 
scribed port limits. 


Little Rock—North Little Rock, Arkansas 


The geographical limits of the port of entry of Little Rock— 
North Little Rock, Arkansas, as established by T.D. 70-146, pub- 
lished in the Federal Register on June 30, 1970 (835 FR 10585), com- 
prise all of the territory within the limits of the counties of Pulaski 
and Saline, all in the State of Arkansas. There are no changes in 
the described port limits. 


Memphis, Tennessee 


While Customs is not aware of any document which specifically 
set forth the geographical boundaries of the port of entry of Mem- 
phis, Tennessee, it is generally understood to be the corporate 
limits of the city of Memphis, Tennessee. Due to a minor adjust- 
ment which increases the port limits slightly, the geographical 
limits of the port of entry of Memphis, Tennessee, are extended to 


include all of the territory within the limits of Shelby County, Ten- 
nessee. 


Morgan City, Louisiana 


The geographical limits of the port of entry of Morgan City, Lou- 
isiana, as established by T.D. 54682, published in the Federal Regis- 
ter on September 16, 1958 (23 FR 7131) and T.D. 66-266, published 
in the Federal Register on December 3, 1966 (81 FR 15193), com- 
prise the territory starting at a point where Deer Island Bayou 
enters the Lower Atchafalaya River, then northerly along the St. 
Mary and Terrebonne Parishes boundary lines to the point of inter- 
section of the boundary lines of the Parishes of Terrebonne, St. 
Mary, and Assumption, then along the east side of the boundary 
line of St. Mary Parish and Assumption Parish to the intersection 
of the boundary lines of St. Mary, Assumption, and St. Martin Par- 
ishes, then westerly along the boundary line of the Parishes of St. 
Mary and St. Martin to the east boundary line of Ward 4, St. Mary 
Parish, then southerly on the west bank of the Wax Lake Outlet, 
Wax Lake, and Wax Lake Pass and then in a southeasterly direc- 
tion along the meandering shore line of Atchafalaya Bay to the 
point of beginning, all in the State of Louisiana. There are no 
changes in the described port limits. 
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Nashville, Tennessee 


While Customs is not aware of any document which specifically 
set forth the geographical boundaries of the port of entry of Nash- 
ville, Tennessee, it is generally understood to be the corporate 
limits of the city of Nashville, Tennessee. Due to a minor adjust- 
ment which increases the port limits slightly, the geographical 
limits of the port of entry of Nashville, Tennessee, are extended to 
include all of the territory within the limits of Davidson County, 
Tennessee. 


New Orleans, Louisiana 


New Orleans, Louisiana, was designated as a port of entry by 
E.O. 5130, dated May 29, 1929. The geographical limits of the port 
were described in T.D. 74-206, which was published in the Federal 
Register on July 31, 1974 (89 FR 27648). The port limits are ex- 
tended to include all of the territory from the latitudinal line of 
29°49’N. and the midpoint of the Mississippi River west along said 
latitude to the Jefferson Parish and St. Charles Parish line. Then 
along the said parish line northwesterly and northerly to the 
middle of Lake Pontchartrain at the Jefferson Parish and St. Tam- 
many Parish line. Then in an easterly direction following the 
parish line along the middle of Lake Pontchartrain to the midpoint 
of the Rigolets and along the midpoint to the shore of Lake Borgne. 
Then in a southwesterly direction along the northern shoreline of 
Lake Borgne to the midpoint of Bayou Bienvenue where it enters 
Lake Borgne. Then in a westerly direction along the midpoint of 
Bayou Bienvenue to where it crosses the longitudinal line of 
89°55’W. Then south along said longitude to the point where it first 
crosses the midpoint of the Mississippi River. Then downstream in 
a southerly direction along the midpoint of the river to where it 
crosses the latitudinal line of 29°49’N. 


Vicksburg, Mississippi 


The geographical limits of the port of entry of Vicksburg, Missis- 
sippi, as established by T.D. 72-123, published in the Federal Regis- 
ter on May 6, 1972 (37 FR 9210), comprise all of the territory 
within Warren County, Mississippi, amd Madison Parish, Louisi- 
ana. There are no changes in the described port limits. 


Lists OF SuBJECTS IN 19 CFR Part 101 


Customs duties and inspection, Imports, Organization. 
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AMENDMENT TO THE REGULATIONS 


PART 101—GENERAL PROVISIONS 


To reflect these changes, the column headed “Ports of entry” in 
the list of Customs regions, districts, and ports of entry in section 
101.3, Customs Regulations (19 CFR 101.3), is amended as follows: 

The descriptions for each of the ports of entry in the New Or- 
leans district (specifically the ports of entry of New Orleans, Baton 
Rouge, Gramercy, Morgan City, all in the State of Louisiana; the 
ports of entry of Chattanooga, Knoxville, Memphis, and Nashville, 
all in the State of Tennessee; the ports of entry of Greenville and 
Vicksburg, in the State of Mississippi; and the port of entry of 
Little Rock-North Little Rock, in the State of Arkansas), are 
amended by removing all words, if any, after each state’s name or 
abbreviation in each port of entry listing and inserting, in their 
place, the words “(including the territory described in T.D. 84- 
126.)” 


EXECUTIVE ORDER 12291 


Because this amendment relates to the organization of the Cus- 
toms Service, pursuant to section 1(a)(3) of E.O. 12291, it is not sub- 
ject to that E.O. 


REGULATORY FLEXIBILITY ACT 


The provisions of the Regulatory Flexibility Act relating to an 
initial and final regulatory flexibility analysis (5 U.S.C. 603, 604) 
are not applicable to this amendment. Customs routinely estab- 
lishes, expands, and consolidates Customs ports of entry through- 
out the United States to accommodate the volume of Customs-relat- 
ed activity in various parts of the country. Although these changes 
may have a limited effect upon some small entities in the areas af- 
fected, they are not expected to be significant because similar 
changes regarding Customs ports of entry in other locations have 
not had a significant economic impact upon a substantial number 
of small entities to the extent contemplated by the Regulatory 
Flexibility Act. Accordingly, it is certified under the provisions of 
section 3 of the Regulatory Flexibility Act (5 U.S.C. 605(b)) that the 
changes will not have a significant economic impact on a substan- 
tial number of small entities. 


DRAFTING INFORMATION 


The principal author of this document was James S. Demb, Regu- 
lations Control Branch, U.S. Customs Service. However, personnel 
from other Customs offices participated in its development. 

WILLIAM VON RAAB, 
Commissioner of Customs. 


Approved: May 14, 1984. 
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JOHN M. WALKER, JR., 
Assistant Secretary of the Treasury. 


[Published in the Federal Register, May 31, 1984 (49 FR 22629)] 


19 CFR Part 134 
(T.D. 84-127) 


Customs Regulations Amendments Relating to Country of Origin 
Marking 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Final rule. 


SUMMARY: This document amends the Customs Regulations to es- 
tablish certification requirements to prohibit the concealment of 
country of origin information appearing on marked articles import- 
ed in bulk and repacked in the United States after release from 
Customs custody. Importers will be required to certify to the dis- 
trict director having custody of the articles that: (a) If the importer 
does the repacking, he must not obscure or conceal the country of 
origin marking information appearing on the article, or else the 
container (e.g., blister pack) must be marked in accordance with ap- 
plicable law and regulations; or (b) if the article is sold or trans- 
ferred, the importer must notify the subsequent purchaser or re- 


packer, in writing, at the time of sale or transfer, that any repack- 
ing of the article must conform to the marking requirements. The 
purpose of the change is to ensure that an ultimate purchaser in 
the United States is aware of the country of origin of the article. 


EFFECTIVE DATE: July 2, 1984. 


FOR FURTHER INFORMATION CONTACT: Harold Loring, 
Entry, Licensing and Restricted Merchandise Branch, U.S. Customs 
Service, 1301 Constitution Avenue, NW., Washington, D.C. 20229 
(202-566-5765). 


SUPPLEMENTARY INFORMATION: 

Section 304, Tariff Act of 1930, as amended (19 U.S.C. 1304), pro- 
vides that, unless expressly excepted, every article of foreign origin 
(or its container) imported into the United States shall be marked 
in a conspicuous place as legibly, indelibly, and permanently as the 
article or container will permit, in such manner as to indicate to 
an ultimate purchaser, the English name of the country of origin of 
the article. 

Section 304(c) provides that any article not marked as required, 
shall be subject to a duty of 10 percent ad valorem, in addition to 
any other duty imposed by law and whether or not the article is 
exempt from the payment of ordinary Customs duties, unless the 
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article is exported, destroyed, or marked, under Customs supervi- 
sion. These marking duties cannot be remitted, wholly or in part. 

In addition to the requirement for marking duties under section 
304(c) for country of origin marking violations, civil penalties may 
be incurred by the importer under section 592, Tariff Act of 1930, 
as amended (19 U.S.C. 1592), for entering merchandise into the do- 
mestic commerce by means of false documents; and criminal sanc- 
tions may be assessed under 18 U.S.C. 1001 for presenting false and 
misrepresented documents to the Government in connection with 
an entry. Criminal sanctions also may be assessed under 19 U.S.C. 
1304(e) for concealing or obscuring country of origin markings. Fur- 
ther, if merchandise released from Customs custody under a bond 
is found not to be legally marked, liquidated damages also may be 
assessed for breach of the bond conditions. 

Part 134, Customs Regulations (19 CFR Part 134), sets forth the 
country of origin marking requirements of 19 U.S.C. 1304, as well 
as the consequences and procedures to be followed if imported arti- 
cles are not legally marked. 

It has been brought to Customs attention by the Hand Tools In- 
stitute, an association consisting of domestic producers of hand 
tools, that various foreign-made tools are entering the United 
States in bulk containers, properly marked with the country of 
origin. Once in the United States however, these tools are repacked 
in sealed, unmarked blister packs in such a manner that the coun- 
try of origin marking appearing on the article is concealed from 
view, i.e., by placing the article marked side down against the card- 
board in a blister pack. Samples have been submitted to Customs 
showing this deceptive practice which is not limited to the repack- 
ing of hand tools, but extends to other imported products as well. 

The intent of the marking legislation since the first enactment 
appeared as section 6 of the Tariff Act of 1890, has been to allow 
the ultimate purchaser in the United States to know the country of 
origin of foreign articles. By knowing the country of origin, it 
allows the purchaser to make an informed choice on whether to 
buy the foreign article or its domestic counterpart. This choice was 
provided in large part because Congress recognized that if given a 
choice, consumers prefer domestic goods. To conceal or obscure 
country of origin marking information prevents consumers from 
exercising this preference; denies domestic producers the benefit 
flowing from such consumer preference; and frustrates the Con- 
gressional will. 

In a related matter, by T.D. 83-155 published in the Federal Reg- 
ister on July 26, 1983 (48 FR 33860), Customs amended its regula- 
tions by adding a new section 134.25 to provide for certification re- 
quirements for importers with respect to certain unmarked articles 
(i.e., J-list articles and articles incapable of being marked) imported 
in bulk and repacked in the United States after release from Cus- 
toms custody. Customs believes that similar requirements should 
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be adopted with respect to repacked marked articles, based on the 
same rationale. That is, if Customs knows, or has reason to believe 
that the marked articles will not reach the ultimate purchaser in 
such a condition as to enable the purchaser to know the country of 
origin of the article before purchase, then Customs cannot find the 
marking of the article to satisfy the requirements of the statute. 
See U.S. Wolfson Bros. Corp. v. United States, 52 CCPA 46, C.A.D. 
856 (1965), upon which this rationale is based. 

Accordingly, to minimize the practice of concealing country of 
origin information appearing on repacked marked articles, by 
notice published in the Federal Register on July 26, 1983 (48 FR 
33908), Customs proposed to require importers to certify to the dis- 
trict director having custody of articles that: (a) If the importer 
does the repacking, he must not obscure or conceal the country of 
origin marking information appearing on the article, or else the 
container (e.g., blister pack) must be marked in accordance with ap- 
plicable law and regulations; or (b) if the article is sold or trans- 
ferred, the importer must notify the subsequent purchaser or re- 
packer, in writing, at the time of sale or transfer, that any repack- 
ing of the article must conform to the marking requirements. 

Although the certification requirements are written in the dis- 
junctive, i.e., either the certifier will mark if he repacks or notify 
his transferee if the certifier does not repack, if a certifier repacks 
and marks the new containers and resells, but the merchandise is 
such that his transferee is also likely to repack further, then the 
certifier must also notify his transferee of the marking require- 
ments. 

The purpose of the proposed certification requirements are to 
place the responsibility on the importer to ensure, as best as possi- 
ble, that the country of origin information reaches the ultimate 
purchaser in such a manner as to enable the purchaser by an in- 
spection of the article (or its container) to know the country of 
origin of which the article is a product before he chooses to pur- 
chase it. 

As now indicated in new subsection (f), the certification require- 
ments will not apply to those situations where a marked article is 
repacked in an unmarked container that can readily be opened for 
inspection by the ultimate purchaser in the United States. See, for 
instance, the analogous situation presented in 19 CFR 134.24(d)(3) 
in which disposable unsealed containers need not be marked if im- 
ported filled with a marked article and the container is normally 
opened by the ultimate purchaser prior to purchase. Of course, if 
such a container bears a U.S. address, then the country of origin of 
the contents must appear on the container in comparable size and 
in close proximity to the U.S. address in accordance with 19 CFR 
134.46. This latter regulation is designed to avoid confusion in the 
mind of an ultimate purchaser and will now apply to container 
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packaging added in the United States to repackage imported 
marked articles. 

It should be emphasized that, under the new certification re- 
quirements, the importer who does not repack would not be liable 
to Customs if his transferee who does repack failed to comply with 
the marking requirements, provided that the importer follows 
through on his certification by informing the repacker of such re- 
quirements. If it is determined that the importer took the proper 
action according to his certification in this regard and the repacker 
failed to comply, Customs could seek criminal action against the re- 
packer under 19 U.S.C. 1304(e). In addition, the certification and 
proof of compliance also may be useful in a civil action brought 
against a repacker under 15 U.S.C. 1125. 

It should also be emphasized that a broker who files an entry as 
importer of record, posting his own bond, is liable pursuant to sec- 
tion 134.26(e) for marking duties and penalties if the actual owner 
fails to fulfill the certification requirements, at least until a super- 
seding bond and actual owners declaration are filed under 19 CFR 
141.20. This is also the position Customs has taken with respect to 
the general repackaging certification contained in 19 CFR 134.25; 
as established by T.D. 83-155 published in the Federal Register on 
July 26, 1983 (48 FR 33860). 

In addition to these new certification requirements, Customs is 
reinstating former section 134.34, Customs Regulations (19 CFR 
134.34), relating to certain repacked articles that are excepted from 
marking requirements. This section was inadvertently repealed 
when Customs enacted section 134.25. It was erroneously believed 
that these two sections overlapped and therefore section 134.34 was 
no longer necessary. However, after further review, it has been de- 
termined that this is no longer the case because section 134.34 re- 
lates to the repacking under Customs guidance of certain un- 
marked articles subject to special exemptions, i.e., semi-conductors, 
whereas section 134.25 relates to the repacking of J-list articles and 
articles incapable of being marked. 


Discussion of Comments 


Of the forty-two comments received in response to the notice, 
thirty-eight favored the proposal and four were opposed. One oppos- 
ing commenter stated that this proposal was duplicative of what he 
believed was the Federal Trade Commission’s (FTC) role to police 
misrepresentation with respect to packed goods. Customs does not 
agree. In the case of L. Heller & Son v. Federal Trade Commission- 
er, 191 F.2d 954 (7th Cir. 1951) the court recognized that 19 U.S.C. 
1304 and section 5 of the Federal Trade Commission Act are not 
repugnant. The court stated that 19 U.S.C. 1804 was “concerned 
solely with the extent to which the Treasury Department, inciden- 
tally to its collection of Customs duties, should regulate the label- 
ing of imported goods.” 
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A similar comment in opposition criticized the rule on the 
ground that if the individual goods are marked on importation 
then the requirements of 19 U.S.C. 1304 are met, and Customs’ role 
is at an end. This view is not in accord with U.S. Wolfson Bros. 
Corp. v. United States, 52 C.C.P.A. 46, C.A.D. 856 (1965), which rec- 
ognized that, if Customs knows or has reason to believe that the 
marked articles will not reach the ultimate purchaser in such a 
condition as to enable the purchaser to know the country of origin 
of the article before purchase, then Customs cannot find the mark- 
ing of the article to satisfy the requirements of 19 U.S.C. 1304. The 
same commenter also recommended that the violative practice of 
concealing country of origin marking by deceptive repackaging be 
attacked under existing regulation and law rather than imposing 
the certification requirements upon all importers who import bulk 
goods that will be repacked. Customs believes existing regulations 
are insufficient to remedy this problem as 19 U.S.C. 1304(e) is a 
criminal statute the violation of which requires “intent” for there 
to be a criminal prosecution. The proposed certification require- 
ments will enable Customs to remedy the situation without necessi- 
tating a criminal prosecution requiring intent. 

Another commenter opposed the rule on the ground that it is 
misplaced, i.e., the rule as proposed will become subsection (c) in 19 
CFR 134.13, which only applies to articles repacked in bonded 
warehouses, manipulated under 19 U.S.C. 1562, or manipulated in 
a foreign trade zone. Thus, the subsection as proposed, would not 
apply to repacking accomplished in a private non-bonded ware- 
house. To avoid this result, proposed section 134.13(c) will be a new 
section 134.26. 

The same commenter stated that the certification requirements 
are too burdensome i.e., an importer may have to certify an entire 
entry containing many articles, only a few of which will be re- 
packed. The commenter also suggested that stronger language be 
added to the General Term Bond instead. Customs does not agree. 
Blanket certification, as suggested in the proposed rule, may be 
drawn to resolve these problems. Blanket notification procedures, 
however, have not yet been approved by Customs. 

Finally, one commenter believed the proposal was too broad. He 
suggested that the language should be changed to exempt contain- 
ers which will not be sealed so that the ultimate purchaser can in- 
spect the marked article inside. As previously stated in this docu- 
ment, Customs agrees. The rule will not apply to this kind of situa- 
tion. 


E.O. 12291 


It has been determined that the amendments in this document 
are not a “major rule” within the criteria provided in section 1(b) 
of E.O. 12291, and therefore no regulatory impact analysis is re- 
quired. 
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REGULATORY FLEXIBILITY ACT 


The provisions of the Regulatory Flexibility Act relating to an 
initial and final regulatory flexibility analysis (5 U.S.C. 603, 604) 
are not applicable to these amendments because the rule will not 
have a significant economic impact on a substantial number of 
small entities. 

Accordingly, the document contains a certification pursuant to 
section 3 of the Regulatory Flexibility Act (5 U.S.C. 605(b)) that the 
amendments will not have a significant economic impact on a sub- 
stantial number of small entities. 


DRAFTING INFORMATION 


The principal author of this document was Glen E. Vereb, Regu- 
lations Control Branch, Office of Regulations and Rulings, U.S. 
Customs Service. However, personnel from other Customs offices 
participated in its development. 


List oF SuBJECTS IN 19 CFR Part 134 


Customs duties and inspection, Imports, Importers, Labeling, 
Packaging, and Containers. 


REGULATIONS AMENDMENTS 


Part 134, Customs Regulations (19 CFR Part 134), is amended as 
set forth below: 
WILLIAM VON Raa, 
Commissioner of Customs. 


Approved: May 14, 1984. 
JOHN M. WALKER, JR., 
Assistant Secretary of the Treasury. 


[Published in the Federal Register, June 1, 1984 (49 FR 22793)] 


Part 184—CountTRY OF ORIGIN MARKING 


Part 134 Customs Regulations (19 CFR Part 134), is amended by 
adding a new section 134.26 to read as follows: 


§ 134.26 Imported articles repacked or manipulated. 

(a) Certification requirements. If an article subject to these re- 
quirements is intended to be repacked in retail containers (e.g., 
blister packs) after its release from Customs custody, or if the dis- 
trict director having custody of the article, has reason to believe 
such article will be repacked after its release, the importer shall 
certify to the district director that: (1) If the importer does the re- 
packing, he shall not obscure or conceal the country of origin 
marking appearing on the article, or else the new container shall 
be marked to indicate the country of origin of the article in accord- 
ance with the requirements of this Part; or (2) if the article is in- 
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tended to be sold or transferred to a subsequent purchaser or re- 
packer, the importer shall notify such purchaser or transferee, in 
writing, at the time of sale or transfer, that any repacking of the 
article must conform to these requirements. The importer, or his 
authorized agent, shall sign the following statement. 


Certificate of Marking by Importer—Repacked Articles Subject to Marking 
(Port of entry) 


, certify that if the articles(s) covered by this entry (entry 
no.(s) —— dated ), is (are) repacked in retail container(s) (e.g., blister 
packs), while still in my possession, the new container(s) will not conceal or obscure 
the country of origin marking appearing on the article(s), or else the new 
container(s), unless excepted, shall be marked in a conspicuous place as legibly, in- 
delibly, and permanently as the nature of the container(s) will permit, in such 
manner as to indicate the country of origin of the article(s) to the ultimate 
purchaser(s) in accordance with the requirements of 19 U.S.C. 1304 and 19 CFR Part 
134. I further certify that if the article(s) is (are) intended to be sold or transferred 
by me to a subsequent purchaser or repacker, I will notify such purchaser or trans- 
feree, in writing, at the time of sale or transfer, of the marking requirements. 


The certification statement may appear as a typed or stamped 
statement on an appropriate entry document or commercial in- 
voice, or on a preprinted attachment to such entry or invoice; or it 
may be submitted in blanket form to cover all importations of a 


particular product for a given period (e.g., calendar year). If the 
blanket procedure is used, a certification must be filed at each port 
where the article(s) is entered. 

(b) Facsimile signatures. The certification statement may be 
signed by means of an authorized facsimile signature. 

(c) Time of filing. The certification statement shall be filed with 
the district director at the time of entry summary. If the certifica- 
tion is not available at that time, a bond shall be given for its pro- 
duction in accordance with § 141.66, Customs Regulations (19 CFR 
141.66). In case of repeated failure to timely file the certification 
required under this subsection, the district director may decline to 
accept a bond for the missing document and demand redelivery of 
the merchandise under § 134.51, Customs Regulations (19 CFR 
134.51). 

(d) Notice to subsequent purchaser or repacker. If the article is 
sold or transferred to a subsequent purchaser or repacker the fol- 
lowing notice shall be given to the purchaser or repacker. 


Notice to Subsequent Purchaser or Repacker 


These articles are imported. The requirements of 19 U.S.C. 1804 and 19 CFR part 
134 provide that the articles or their containers must be marked in a conspicuous 
place as legibly, indelibly and permanently as the nature of the article or container 
will permit, in such a manner as to indicate to an ultimate purchaser in the United 
States, the English name of the country of origin of the article. 





CUSTOMS 25 


(e) Duties and Penalties. Failure to comply with the certification 
requirements in paragraph (a) may subject the importer to a 
demand for liquidated damages under § 134.54(a) and for the addi- 
tional duty under 19 U.S.C. 1304. Fraud or negligence by any 
person in furnishing the required certification may also result in a 
penalty under 19 U.S.C. 1592. 

(f) Exceptions. The requirements of this section do not apply to 
repackaging in a container that can readily be opened for inspec- 
tion by the ultimate purchaser in the United States, unless such 
container bears a U.S. address or other potentially misleading 
marking. 

Part 1384, Customs Regulations (19 CFR Part 134), is further 
amended by adding a new section 134.34 to read as follows: 


§ 134.34 Certain repacked articles. 

(a) Exception for repacked articles. An exception under § 134.32(d) 
may be authorized in the discretion of the district director for im- 
ported articles which are to be repacked after release from Cus- 
toms custody under the following conditions: 

(1) The containers in which the articles are repacked will indi- 
cate the origin of the articles to an ultimate purchaser in the 
United States. 

(2) The importer arranges for supervision of the marking of the 
containers by Customs officers at the importer’s expense or secures 
such verification, as may be necessary, by certification and the sub- 


mission of a sample or otherwise, of the marking prior to the liqui- 
dation of the entry. 

(b) Liquidation of entries. The liquidation of such entries may be 
deferred for a period of not more than 60 days from the date that a 
request for repacking is granted. Extensions of the 60-day deferral 
period may be granted by the district director in his discretion 
upon written application by the importer. 


(R.S. 251, as amended (19 U.S.C. 66), section 304, 624, 46 Stat. 731, as amended, 
759 (19 U.S.C. 1804, 1624), 77A Stat. 14 (19 U.S.C. 1202)) 


19 CFR Part 6 
(T.D. 84-128) 
Customs Regulations Amendment Relating to Processing of 
Unaccompanied Baggage 
AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Final rule. 


SUMMARY: This document amends the Customs Regulations to 
allow unaccompanied checked baggage to be treated as other than 
air cargo for Customs documentation purposes. Currently, that bag- 
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gage is considered to be cargo, and subject to more paperwork than 
is necessary to expedite its delivery to the traveler. 

Baggage which is unaccompanied but not checked will continue 
to be treated, controlled, and documented as air cargo. 

Customs is enacting the amendment to reduce the paperwork re- 
quirements applicable to unaccompanied checked baggage. 


EFFECTIVE DATE: July 5, 1984. 


FOR FURTHER INFORMATION CONTACT: John B. McGowan, 
Office of Passenger Enforcement and Facilitation, U.S. Customs 
Service, 1301 Constitution Avenue, NW., Washington, D.C. 20229 
(202-566-5607) 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


A fundamental part of Customs traditional mission is to prevent 
fraud and smuggling. One means to accomplish this is to control 
carriers, persons, and articles entering and departing the United 
States. 

For reasons of Customs anti-smuggling enforcement effort and 
quantity control purposes, all unaccompanied baggage has been 
treated as cargo. Accordingly, section 6.7(b)(3)(vii), Customs Regula- 
tions (19 CFR 6.7(b)\(3)(vii)), requires that all unaccompanied bag- 
gage, whether checked or unchecked, arriving in the United States 
on a foreign flight, be manifested on Customs Form 7509 as air 
cargo. However, informal surveys conducted by Customs at various 
United States airports have shown that for the sake of expediency, 
diverse local procedures for handling unaccompanied baggage have 
been developed in many field offices to accommodate their particu- 
lar workload, enforcement, and control situations. Those local pro- 
cedures have been devised because of a general recognition that 
baggage traveling under a regular destination tag, i.e., “checked,” 
poses less risk of a loss to the revenue because of undervaluation or 
failure to declare articles and is less likely to be used to introduce 
articles illegally into the commerce of the United States. 

However, because unaccompanied checked baggage is treated as 
air cargo, an entry for immediate transportation without appraise- 
ment (in bond) on Customs Form 7520, must be completed by Cus- 
toms for all such baggage traveling from a port of entry to a port of 
destination—even though the baggage may have been examined by 
Customs at the port of entry and will be claimed by the passenger 
at the port of destination. In addition, all overages of unaccompa- 
nied baggage manifested as air cargo now require a “post entry” 
and completion of Customs Form 5931, Discrepancy Report and 
Declaration, if the baggage is not claimed immediately by the de- 
planing passenger (see sections 6.7(h), 18.138, Customs Regulations 
(19 CFR 6.7(h), 18.13)). 
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The amendment will distinguish between unaccompanied 
checked baggage and that which is not checked, and will eliminate 
the application to unaccompanied checked baggage of the proce- 
dures normally applied to air cargo entering the United States. 

Accordingly, the proposal, which was published in the Federal 
Register on September 9, 1983 (48 FR 40737), will streamline proce- 
dures for processing unaccompanied, checked baggage arriving via 
air carrier and timely presented to Customs for examination. Only 
unaccompanied unchecked baggage and unaccompanied checked 
baggage not timely presented or, if timely presented but containing 
dutiable, restricted, or prohibited merchandise, will be required to 
be manifested on Customs Form 7509. Such baggage will be subject 
to other documentation, allowing other unaccompanied but 
checked baggage to clear the airport with minimal delay to the air 
carrier and the traveler. This action, however, will not result in a 
relaxation of Customs enforcement responsibilities, because unac- 
companied checked baggage still will receive an appropriate inspec- 
tion before release from Customs custody. Once released from Cus- 
toms custody, delivery of the baggage to the traveler will remain 
the responsibility of the carrier. Customs believes that the net 
result of the change will be less required paperwork for air carriers 
and Customs. 

Based on the foregoing, Customs is amending section 6.7(b)\(3)(vii), 
Customs Regulations, to eliminate the requirement of having air 


carriers show on an Air Cargo Manifest, Customs Form 7509, bag- 
gage which has been checked with the air carrier but is arriving in 
the United States from any foreign country unaccompanied. Bag- 
gage which has not been checked with the air carrier and which is 
arriving unaccompanied will still have to be manifested on Cus- 
toms Form 7509 as other air express or freight. 


ANALYSIS OF COMMENTS 


One comment was received in response to the notice of Septem- 
ber 9, 1983. The commenter, while strongly endorsing the proposal, 
suggested that the words “post entered or otherwise” be inserted in 
the third sentence of proposed section 6.7(b\(3\vii) to read as fol- 
lows: 


Unaccompanied checked baggage not presented timely to 
Customs or presented timely and found to be dutiable, restrict- 
ed, or prohibited will be post entered or otherwise shown on the 
cargo manifest in columns under the following headings: 


The insertion of these words was suggested to preclude Customs 
penalty action based upon an incomplete original inward manifest 
since an airline is not normally in a position to know whether or 
not unaccompanied baggage is dutiable, restricted, or prohibited, 
until after presentation to Customs. 
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After further review of the matter, Customs agrees with the com- 
menter’s observation that an airline is not normally in a position 
to know whether or not unaccompanied baggage is dutiable, re- 
stricted, or prohibited, until after presentation to Customs. Howev- 
er, Customs believes that insertion of the words “post entered or 
otherwise” could be confusing and would not serve the desired pur- 
pose. Instead, Customs has determined that a more efficient way to 
eliminate any question of what a carrier would or would not know 
concerning the dutiability, restriction, or prohibition, of unaccom- 
panied baggage is by inserting the words “by Customs” in the third 
sentence of proposed section 6.7(b)\(3)(vii) to read as follows: 


Unaccompanied checked baggage not presented timely to 
Customs or presented timely and found by Customs to be duti- 
able, restricted, or prohibited will be shown on the cargo mani- 
fest in columns under the following headings: 


Accordingly, other than for the change discussed above, Customs 
has determined to adopt the proposal as described in that notice. 
EXECUTIVE ORDER 12291 


The amendment does not meet the criteria for a “major rule” as 
specified in section l(b) of E.O. 12291. Accordingly, no regulatory 
impact analysis has been prepared. 


REGULATORY FLEXIBILITY ACT 


Pursuant to the provisions of section 3 of the Regulatory Flexibil- 
ity Act (5 U.S.C. 605(b)), it is hereby certified that this regulation 
will not have a significant economic impact on a substantial 
number of small entities. Accordingly, it is not subject to the regu- 
latory analysis or other requirements of 5 U.S.C. 603 and 604. 


DRAFTING INFORMATION 


The principal author of this document was Glen E. Vereb, Regu- 
lations Control Branch, Office of Regulations and Rulings, U.S. 
Customs Service. However, personnel from other Customs offices 
participated in its development. 


List oF SuBJECTS IN 19 CFR Part 6 


Air carriers, Baggage, Customs duties and inspection, Freight, 
Imports. 


AMENDMENTS TO THE REGULATIONS 
Part 6, Customs Regulations (19 CFR Part 6), is amended as set 
forth below. 
WILLIAM VON Raa, 
Commissioner of Customs. 


Approved: May 14, 1984. 
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JOHN M. WALKER, JR., 
Assistant Secretary of the Treasury. 


[Published in the Federal Register, June 4, 1984 (49 FR 23038)] 


PART 6—AIR COMMERCE REGULATIONS 


§6.7 Documents for entry. 


* * * 


(b) * * * 

(3) * * * 

(vii) Unaccompanied baggage arriving in the United States under 
a check number from any foreign country by air and presented 
timely to Customs may be authorized for delivery by the carrier 
after inspection and examination without preparation of an entry, 
declaration, or being manifested as cargo. Such baggage must be 
found to be free of duty or tax under any provision of Schedule 8, 
Tariff Schedules of the United States (19 U.S.C. 1202), and cannot 
be restricted or prohibited. Unaccompanied checked baggage not 
presented timely to Customs or presented timely and found by Cus- 
toms to be dutiable, restricted, or prohibited will be shown on the 
cargo manifest in columns under the following headings: 


Where from | Destination 


| Description of 
7 r package 


On the right of the foregoing columns two blank columns, one 
headed “Name of examining officer” and on the right thereof an- 
other headed “Disposition,” will be provided on the cargo manifest 
for the use of Customs officers. Unaccompanied unchecked baggage 
arriving as air express or freight will be manifested as other air 
express or freight. 





(R.S. 251, as amended, sections 624, 644, 46 Stat. 759, 761, as amended, sections 
904, 1109, 72 Stat. 787, 799, as amended (19 U.S.C. 66, 1624, 1644; 49 U.S.C. 
1474, 1509). 


19 CFR Parts 10, 19, 24, 113, 125, 141, 142, 143, 144, and 146 
(T.D. 84-129) 


Customs Regulations Amendments To Revise Customs Form 7501 
and To Replace Other Forms 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Final rule. 
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SUMMARY: This document amends various parts of the Customs 
Regulations to provide for the use of a revised Customs Form 7501 
and the elimination of other forms. 

In addition to containing all of the data elements necessary for 
the assessment of duty and collection of import statistics, the re- 
vised Customs Form 7501, the “Entry Summary,” replaces the fol- 
lowing Customs Forms: 

1. Customs Forms 7501, 7501A, 7501B, 7501C, the “Consumption 
Entry;” 

2. Customs Forms 7502, 7502A, 7502B, 7502C, the “Warehouse or 
Rewarehouse Entry;” 

3. Customs Form 5101, the “Entry Record;” 

4. Customs Form 5119-A, the “Informal Entry” (Only the non-se- 
rially numbered 4-part carbon salable form used by the importer 
would be replaced. The serially numbered Customs Form 5119-A 
would be retained); 

5. Customs Form 7500, the “Appraisement Entry,” and 

6. Customs Form 7521, the “Entry For Bonded Manufacturing 
Warehouse, and Permit.” 

This document includes the revised Customs Form 7501 and in- 
structions as well as the regulations changes. 

The purpose of this final rule is to improve the procedure used 
by Customs for the entry of imported merchandise and the collec- 
tion of statistics, and to reduce the paperwork burden on the im- 
porting community by eliminating forms and assuring that only 


necessary information will be collected. 


EFFECTIVE DATE: January 1, 1985. 


FOR FURTHER INFORMATION CONTACT: Herbert H. Geller, 
Duty Assessment Division, (202-556-5307); Dale F. Snell, Jr., Pro- 
gram Planning Staff, (202-566-5865); U.S. Customs Service, 1301 
Constitution Avenue, NW., Washington, D.C. 20229. 


SUPPLEMENTARY INFORMATION 


BACKGROUND 


Pub. L. 95-410 (92 Stat. 888), the “Customs Procedural Reform 
and Simplification Act of 1978,” approved October 3, 1978 (the 
“Act”), made significant changes in the Customs laws relating to 
the entry of imported merchandise. A document amending the Cus- 
toms Regulations to establish new procedures needed to reflect 
these changes was published as T.D. 79-221 in the Federal Register 
on August 9, 1979 (44 FR 46794). 

Section 102 of the Act amended section 484(a), Tariff Act of 1930, 
as amended (19 U.S.C. 1484(a)), by providing that entry shall be 
made by filing that documentation necessary to enable Customs to 
determine whether the merchandise may be released from Customs 
custody. Section 102 also provided that documentation necessary to 
classify and appraise merchandise and to verify statistical informa- 
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tion shall be filed at the time prescribed by regulation, either when 
entry is made, or at any time within 10 working days thereafter. - 
Furthermore, section 102 provided for the issuance of regulations 
to ensure the accuracy and timeliness of statistics under the new 
entry procedures, particularly statistics with regard to the classifi- 
cation and value of imports. 

One of the changes made by T.D. 79-221 involved the revised 
entry concept. The entry of imported merchandise is a 2-part proc- 
ess consisting of (1) filing the documentation necessary to deter- 
mine whether merchandise may be released from Customs custody, 
and (2) filing the documentation which contains information for 
duty assessment and statistical purposes. 

Section 141.0a(a), Customs Regulations (19 CFR 141.0a(a)), defines 
“entry” to mean that documentation required by section 142.3, Cus- 
toms Regulations (19 CFR 142.3), to be filed with the appropriate 
Customs officer to secure the release of imported merchandise from 
Customs custody, or the act of filing that documentation. Section 
141.0a(b), Customs Regulations (19 CFR 141.0a(b)), defines “entry 
summary” to mean any other documentation necessary to enable 
Customs to assess duties and collect statistics on imported mer- 
chandise, and determine whether other requirements of law or reg- 
ulation are met. 

Entry summary documentation is required to be filed within 10 
working days after the “time of entry” as defined in section 141.68, 
Customs Regulations (19 CFR 141.68). 

Section 142.3(a)(1), Customs Regulations (19 CFR 142.3(a)(1)), pro- 
vides that the entry documentation required to secure the release 
of merchandise shall consist of Customs Form 3461 (also used cur- 
rently as an application for special permit for immediate delivery), 
appropriately modified, or Customs Form 7533, appropriately modi- 
fied, in place of Customs Form 3461 for merchandise imported from 
a contiguous country (Canada or Mexico). 

Section 142.11(a), Customs Regulations (19 CFR 142.11(a)), states 
that entry summary shall be on (1) Customs Form 7501 for both 
merchandise formally entered for consumption, and formally en- 
tered under a temporary importation bond; (2) Customs Form 3311 
for merchandise which may be entered free of duty; and (3) Cus- 
toms Form 7502 for warehouse entries. 

Section 142.3(b), Customs Regulations (19 CFR 142.3(b)), provides 
that when the entry summary is filed at the time of entry, Customs 
Form 3461 or 7533 shall not be required, and Customs Form 7501, 
7502, or 3311 shall serve as both the entry and entry summary doc- 
umentation. 

For merchandise entitled to be entered under an informal entry, 
Customs Form 5119-A, or Customs Form 7501, appropriately modi- 
fied, may be used. 

For imported merchandise used in a bonded manufacturing 
warehouse, Customs Form 7521 shall be used to make entry. 


443-023 0 - 84 - 5 
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Under the regulations, various Customs forms may be used for 
the entry of imported merchandise depending upon the circum- 
stances. However, in light of the changes in the entry procedures 
necessitated by the Act, Customs believes it is beneficial to the im- 
porting community and the Government to revise Customs Form 
7501 to improve the procedures for entering imported merchandise 
and at the same time, eliminate other Customs forms. The revised 
form is a critical element in achieving national uniformity in entry 
processing. 

Furthermore, revising Customs Form 7501 and eliminating other 
forms is consistent with the objectives of the “Paperwork Reduc- 
tion Act of 1980” (Pub. L. 96-511, December 11, 1980). In this 
regard, this project assures that Customs collects only necessary in- 
formation from the public and eliminates those burdens which are 
unnecessary and wasteful. 

In this regard, on November 1, 1983, Customs published a notice 
in the Federal Register (48 FR 50342), proposing to amend various 
parts of the Customs Regulations to provide for the use of a revised 
Customs Form 7501, the “Entry/Entry Summary,” and the elimi- 
nation of the following Customs forms: 

1. Customs Forms 7501, 7501A, 7501B, 7501C, the “Consumption 
Entry;” 

2. Customs Forms 7502, 7502A, 7502B, 7502C, the “Warehouse or 
Rewarehouse Entry;” 

3. Customs Form 5101, the “Entry Record;” 

4. Customs Form 5119-A, the “Informal Entry” (Only the non-se- 
rially numbered 4-part carbon salable form used by the importer 
would be replaced. The serially numbered Customs Form 5119-A 
would be retained. All references in the regulations to Customs 
Form 5119-A would mean the serially numbered form); and 

5. Customs Form 7500, the “Appraisement Entry.” 

The proposal also included a draft of the revised Customs Form 
7501 and instructions explaining the use of this form. 

Commenters had until January 3, 1984, to submit comments. 
Based upon the 28 comments received in response to the notice and 
Customs own initiative, some changes have been made to the pro- 
posal. A discussion and analysis of the comments follow. 


DISCUSSION OF COMMENTS 


Format 


Comment: Customs Form 7501 should be entitled “Entry Summa- 
ry’, rather than “Entry/Entry Summary”. 

Response: Customs agrees. Customs Form 7501 will be entitled, 
“Entry Summary.” 

Comment: Concerning Customs Form 5101, the following should 
be considered: 
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(a) It is not expensive or time-consuming to complete Customs 
Form 5101, so why eliminate it? Less than 10 percent of Customs 
Form 7501 need be completed; therefore, there is a paper waste. 

(b) Customs Form 5101 should be retained until a new drawback 
form is available. 

(c) When Customs Form 7501 is used for drawback, it need not be 
signed inasmuch as Customs Form 5101 is not signed when used for 
drawback. 

(d) The instructions for the proposed form do not include an 
entry type code for drawback. An entry type code of “5” is used 
presently on Customs Form 5101. 

Response: (a) Elimination of Customs Form 5101 is consistent 
with the policy determination to reduce the number of unnecessary 
Customs forms whenever possible. 

(b) Customs is revising the drawback forms. They may be avail- 
able before the implementation date of the revised Customs Form 
7501. However, in the event the drawback forms are not ready, 
Customs Form 7501 must be used in the interim. 

(c) Customs agrees that when Customs Form 7501 is used for 
drawback, it need not be signed. 

(d) The instructions have been revised to reflect an entry type 
code of “5” for drawback. 

Comment: A unique prefix, such as a “V” designation should be 
used to indicate visa numbers on Customs Form 7501. 

Response: The visa number will have a “V” designation as a 
prefix. 

Comment: More vertical space is needed for boxes 28-35 because 
the revised form would allow fewer line items per page than the 
current Customs Form 7501. To obtain more vertical space, consid- 
er: 
(a) Leaving the boxes for the declaration on the front and retain- 
ing the wording on the reverse; 

(b) Reducing the space for the ultimate consignee name and ad- 
dress (box 9); 

(c) Limiting the location of goods (box 25) to one line; and 

(d) Reducing the size of the signature of the declarant, title and 
date (box 41). 

Response: Because the average is 1.8 lines per entry, Customs 
does not believe there will be a vast increase in number of pages 
per entry summary. The form will handle 2-3 lines per page. How- 
ever, the form has been further revised to allow the same vertical 
space as on the current Customs Form 7501. 

(a) Customs disagrees. Every effort was made to eliminate any 
data on the reverse of the form for clarity and to reduce expenses. 

(b), (c), (d) Customs agrees that boxes 9, 25, and 41 are large. 
However, conformity with the U.N. Layout Key requirements and 
elimination of unnecessary data elements has resulted in the 
amount of space provided for these data elements. 
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Comment: Elimination of the declaration on the reverse of the 
form will result in little or no reduction in cost of the form. 

Response: Customs believes that the cost savings—approximately 
5 percent—is more than adequate to justify the change. 

Comment: The requirement that additional information be pro- 
vided on a separate attachment (because of a lack of space on the 
form) effectively eliminates any benefits derived from the reduction 
in forms. 

Response: Customs disagrees. The separate attachment will be 
used only where specific data element instructions so indicate. In- 
stances generally requiring multiple responses (e.g. country of 
origin, foreign port of lading) will be handled on the form itself. 

Comment: Warehouse entries should continue to be a different 
color. 

Response: Customs disagrees. The cost savings achieved in not 
using a different color will outweigh any administrative savings in 
processing the form. 

Comment: The declaration should not contain language relating 
to assists and rebates. 

Response: Customs notes that section 484(a)\(1)(B), Tariff Act of 
1930, as amended (19 U.S.C. 1484(a)(1)(B)), requires the filing of 
“such other documentation as is necessary to enable such officer to 
assess properly the duties on the merchandise, collect accurate sta- 
tistics with respect to the merchandise, and determine whether any 
other applicable requirement of law (other than a requirement re- 
lating to release from Customs custody) is met.’’ Customs believes 
that the assist and rebate data provides such information and that, 
because the importer of record is liable for both submitting the 
above information and for the payment of duties, he should be re- 
quired to respond by completing the declaration. Importers should 
obtain the information necessary to answer these questions in the 
same manner they obtain the other data for Customs Form 7501. 
To include the substance of the questions in the declaration on Cus- 
toms Form 7501 does not increase the reporting burden on the 
public in contravention of the Paperwork Reduction Act. Customs 
has determined to require that a declaration be made concerning 
rebates and assists. 

Comment: The revised Customs Form 7501 does not lend itself 
easily to manual typing (e.g., names and addresses for importer of 
record and ultimate consignee should be linear). 

Response: Customs disagrees. The form is designed for typing 
manually as well as printing. While the location of data elements 
was aligned in accordance with the U.N. Layout Key, the size of 
the elements and tab stops were designed to facilitate preparation. 

Comment: Additional room at the top of the form should be allo- 
cated for a broker’s name and address. 

Response: All available space for the broker’s name and address 
has been provided. 
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Comment: A statistical copy need not be on yellow paper inas- 
much as this would add to the cost of printing the form. White 
paper can be used and the page can be designated “Bureau of 
Census Copy.” 

Response: A yellow Customs Form 7501 for statistical purposes is 
required by the Bureau of Census. Yellow was found to be the best 
color for identification and microfilm reproduction of the statistics 
copy. With the importance placed upon accurate trade statistics, 
this need is more critical than the printing expense to be incurred. 

Comment: A single consistent data base covering all petroleum 
imports must be developed by the Government. 

(a) Petroleum statistics could be enhanced if actual sediment and 
water volumes are deducted for “Out-Turn” volumes reportable. 

(b) Petroleum statistics could be further enhanced by requiring 
four additional elements: 

(1) Was the cargo purchased from an affiliate? 

(2) Was the cargo purchased F.O.B. port of lifting, C.I.F. port of 
landing, high seas or other? 

(3) What is the country of origin, and crude oil or product type? 

(4) What volume was the company invoiced? 

Response: Customs cannot revise Customs Form 7501 to accom- 
modate these requested data elements without first soliciting 
public comments on the proposal. However, it is doubtful that the 
form could accommodate additional data satisfactorily because of 
severe space limitations. Additionally, the reporting burden would 
be a sizable increase for one segment of the importing community. 


Data Elements 


Comment: Box 1. This box is too small. 

Response: The box was designed to handle the new entry num- 
bering system under the Customs Automated Commercial System 
(ACS), and is adequate. 

Comment: Box 2. Entry type codes do not provide for drawback 
entry. 

Response: The omission of a drawback entry code was an over- 
sight. Code “5” has been added for this purpose. Customs antici- 
pates that a new series of entry type codes for ACS may be avail- 
able before implementation of Customs Form 7501, in which case, 
the instructions will be so revised. 

Comment: Box 3. This box is too large. 

Response: Customs intends to date stamp this block and there- 
fore, needs the space. 

Comment: Boxes 6 and 7. 

(a) Box 6 should be entitled “surety code number” and not “bond 
number,” and 

(b) Space should be provided to allow for the recording of a sure- 
ty’s actual bond number. 
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Response: (a) With implementation of ACS and the revised bond 
structure, each bond will have its own unique number to facilitate 
tracking and liability as well as identifying the surety company. In 
the interim, three digit numeric codes that identify the surety will 
be collected in this box. 

(b) With limited space available, no space can be alloted for a 
surety company’s assigned individual bond number. 

Comment: Boxes 9 and 11. The spaces for names and addresses of 
importers of record and ultimate consignee should be linear. 

Response: The form was designed for alignment with the U.N. 
Layout Key. Location of data elements was somewhat restricted. 
Also, a horizontal format is contrary to common forms design and 
completion practices. 

Comment: Boxes 10 and 12. The format for IRS numbers does not 
provide for a suffix thus causing importers to obtain a different 
number. 

Response: In the instructions for those boxes, the second example 
shown for box 10, lists “IRS number with suffix.” The format de- 
scribed is provided. 

Comment: Box 15. The box for country of origin holds only one 
country code. Because most entries cover multiple countries, many 
entries will require an attachment or additional pages of the form. 

Response: The location of a box for country of origin in the 
header is in conformity with the U.N. Layout Key. Additionally, 
with an average entry being 1.8 lines, it is reasonable to assume 
that more entries are covered by one country of origin than multi- 
ple countries. For multiple country of origins, as provided in the 
instructions, the code would be placed in box 28 and be reported 
per line item, thus not using more space nor requiring any addi- 
tional attachments. 

Comment: Box 25. 

(a) The space is too large; and 

(b) It should be transposed with box 19, “B/L or AWB No.” 

Response: (a) and (b) The space and location were so provided to 
accommodate future reporting requirements for warehouse entries. 

Comment: Box 36. 

(a) This box is for the declaration of owner or purchaser, or im- 
porter of record on behalf of another. There is no provision for a 
customhouse broker who merely acts as agent for an owner or pur- 
chaser. 

Response: The declaration has been amended to correct this over- 
sight. 


General Discussion 


Comment: Customs should: 

(a) Continue to use the current Customs Form 7501 and merely 
modify it to replace the warehouse, rewarehouse, appraisement, 
and informal entries; 
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(b) Replace Customs Form 5101, and manually or automatically 
place the data appearing thereon on the current forms; 

(c) Revise Customs Form 3461 concurrently with Customs Form 
7501; and 

(d) Revise Customs Form 7501 by stamping it “Entry” and using 
it as an entry document if Customs Form 3461 is to be eliminated. 

Response: (a) The revised Customs Form 7501 is a modification of 
the current Customs Form 7501 which incorporates the forms cited. 
Alignment of this form with the U.N. Layout Key requires more 
changes than a slight modification of the present form. Additional- 
ly, with the implementation of ACS and Automated Broker Inter- 
face (ABD, further changes were required. 

(b) Customs Form 5101 is incorporated into the new form. To do 
otherwise would still require a revision to the current Customs 
Form 7501 or require free form information (not in a specified 
block), on the form. 

(c) Customs intends to revise Customs Form 3461 in the future; 
however, that form is more dependent upon the progress of project 
ACCEPT than ACS and ABI. 

(d) Customs does not plan to eliminate Customs Form 3461 and 
use Customs Form 7501 in its place. 

Comment: There is no need to follow the U.N. Layout Key be- 
cause Customs Form 7501 is not prepared in conjunction with other 
documents; it is a national, not an international, form. 

Response: Adoption of Customs Form 7501 to the U.N. Layout 
Key is beneficial for several reasons. Uniform sequence of data 
presentation provides a convenient link with computer processing, 
transmission, and output of information. Simplified standardized 
document preparation and processing provides savings of time, 
money, and effort. Standardized preparation of data, and multiple 
use of data, can result in document consolidation and elimination. 

Customs continues to support the Administration’s goals of fur- 
thering trade relations with our trading partners and reducing pa- 
perwork burdens. Adoption of this form will emphasize Customs 
commitment to international treaties and conventions concerned 
with documentation simplification and standardization, such as the 
International Convention on the Simplification and Harmonization 
of Customs Procedures (the Kyoto Convention), to which the U.S. 
Senate on June 21, 1983, gave its advice and consent to U.S. acces- 
sion. The U.S. instrument of accession to the Kyoto Convention 
was deposited with the Customs Cooperation Council on October 28, 
1983, and became effective on January 28, 1984. 

Comment: Uniformity may be achieved through ABI and the 
Harmonized System and not by the creation of a new entry form. 

Response: Customs agrees in part. Perhaps creation of a new or 
revised form would not, in and of itself, create uniformity, but it 
does contribute to uniformity and provide the environment for 
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change by being designed to accommodate ACS, ABI, and the Har- 
monized Code. 

Comment: The form currently uses 5 different sets of codes and 
the new form will utilize 11 different codes which will cause a sig- 
nificant added cost. 

Response: Customs disagrees. The use of a standard set of codes 
will facilitate entry preparation because the codes will require less 
typing than alpha designations. Further, by using codes, standards 
will be established which will lead to greater uniformity and also a 
greater degree of accuracy. When gathering and publishing trade 
statistics, use of codes will facilitate the collection, reporting, and 
publishing of that data. 

Comment: The revised Customs Form 7501 must be changed 
again once ABI becomes effective. The expense to convert a system 
to produce a form which is short-lived is impractical. The burden 
hour estimate of reduction does not take into account revising the 
revised Customs Form 7501 again to accommodate ABI. 

Response: Customs Form 7501 was revised to accommodate ABI 
and, therefore, no substantial change due to ABI will be necessary. 
Therefore, there will be no expense to convert the system for pro- 
ducing a new form. There is no need to consider burden hours for 
revising the Customs Form 7501 to accommodate ABI because no 
revision is planned. 

Comment: The revised form cannot accommodate future environ- 
ments, (e.g., the Tariff Schedules of the United States Annotated 
(TSUSA) numbers under the Harmonized System has 12 characters 
instead of the current 8.) 

Response: The form was designed to accommodate future environ- 
ments. Changes due to ACS and ABI and the Harmonized System 
have already been adopted. 

Comment: Cost to reprogram will not be offset by a savings due 
to forms reduction and will not have a payback within a 3-year 
period. 

Response: Customs experience and information relative to repro- 
gramming costs lead Customs to question the validity of such cost 
estimates. Doubts are based on the following: (1) A Customs data 
processing consultant estimates that the cost of reprogramming 
computers using contract programmers would generally cost 
$2,000. For an old and complex system for which there is no docu- 
mentation and knowledgeable programmer, the cost is estimated to 
be $5,000; and (2) An experienced Customs operator was able to 
program the output of an OCR version of the Customs Form 7501 
in three hours. 

Comment: The current form is simple enough and a revised form 
offers no advantage. 

Response: Customs disagrees. The revised form permits the elimi- 
nation of numerous other forms. A single form will aid in uniformi- 
ty of entry processing. The revised form accommodates ACS, ABI, 
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and the Harmonized Code as well as providing an overall reduction 
in data elements required to be reported. Further, it is aligned to 
the U.N. Layout Key which is a positive step for the United States 
to take in international trade. 

Comment: Why not permit the users of the form to design it? 

Response: The regulatory process of soliciting comments on the 
proposed rule has provided those who use the form, both preparers 
and readers, to assist in its design. The responsibility for the form 
must, of course, rest with Customs because it must consider its own 
needs, those of other agencies who require the information on the 
form, and also all the users, large and small, brokers or importers, 
automated and not automated. Further, Customs had to design the 
form to accommodate Customs automation, (i.e., ACS and ABI) as 
well as the Harmonized Code and thus was in a better position to 
design the form. 

Comment: The lead time should be longer than six months to 
allow the current stock of forms to be used. 

Response: Customs disagrees. A delayed period of six months 
after publication of the final rule should be sufficient time. 

Comment: Changes to CIF/FOB data. 

(a) With the inception of transaction value, there is no longer a 
need to report PEXT and EPEX values; and 

(b) There is a need to report relationship information. 

Response: (a) The reporting requirement for PEXT and EPEX 
values have been eliminated; and 

(b) Relationship information will now be reported in column 33 
and will be identified with a “Y” (related) or an “N”’ (not related). 

Comment: Specific Comments Requested on Containerized Cargo: 

(a) Customs should provide containerized cargo information; 

(b) The letter ‘“‘C” should be used in box 20 “Mode of Transporta- 
tion” to indicate containerized cargo; 

(c) Box 20 should be subdivided, (e.g., show code 10 for non-con- 
tainerized marine transport and code 11 for containerized marine 
transport); 

(d) Customs should provide additional subdivision for LASH, dry- 
bulk, and tanker shipments; 

(e) Customs should use code 40 for air shipments in containers 
and 41 for non-containerized air shipments; and 

(f) Instructions for providing containerized information should 
appear on the form itself. 

Response: In the November 1, 1983, notice, specific comments 
were requested on the use of the letter “C’” along with the code 
number in box 20 to designate those shipments which were con- 
tainerized. While those who provided comments did approve of pro- 
viding containerized cargo information, some commenters offered 
additional suggestions. The code numbers originally were single nu- 
meric digits. A zero was placed after each to allow for expansion 
within a given category. For example, code 10, sea shipments, could 
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possibly have 10 subdivisions for future use depending upon the 
need for such information. Customs believes that the request for 
detailed containerization data meets the requirement for such 
need. However, there must be consistency in the use of the codes or 
uniformity in reporting will be lost. Therefore, Customs has deter- 
mined to account for all means in which containers are used. The 
following will be the new codes for modes of transportation: 


10—Vessel, non-container 
11—Vessel, container 
20—Rail, non-container 
21—Rail, container 
30—Road, non-container 
31—Road, container 
40—Air, non-container 
41—Air, container 
All instructions for use of the form are self-contained. Customs, 
therefore, disagrees that instructions for the use of this box should 
appear on the form itself. 


OTHER CHANGES 


For imported merchandise used in a bonded manufacturing 
warehouse, Customs Form 7521, the “Entry For Bonded Manufac- 
turing Warehouse, and Permit’ shall be used to make entry. Cus- 
toms has determined to eliminate this form and use Customs Form 
7501 in its place. Therefore, sections 19.14(a), and sections 
141.61(e)(1i(A), (eX DGB), (eXDGiIKCXD, (AXiv) and (f(2)@, (19 
CFR 19.14(a), 141.61(e)(1)i(A), (e(1)GiB), (e(DGINMOD, (Mv), 
(f(2\i)), are amended accordingly. 


AcTION 


This document amends various parts of the Customs Regulations 
to provide for the use of a revised Customs Form 7501, the “Entry 
Summary,” and the elimination of the following Customs Forms: 

1. Customs Forms 7501, 7501A, 7501B, 7501C, the “Consumption 
Entry;” 

2. Customs Forms 7502, 7502A, 7502B, 7502C, the “Warehouse or 
Rewarehouse Entry;” 

3. Customs Form 5101, the “Entry Record;” 

4. Customs Form 5119-A, the “Informal Entry” (Only the non-se- 
rially numbered 4-part carbon salable form used by the importer 
would be replaced. The serially numbered Customs Form 5119-A 
would be retained. All references in the regulations to Customs 
Form 5119-A would mean the serially numbered form); 

5. Customs Form 7500, the “Appraisement Entry;” and 

6. Customs Form 7521, the “Entry For Bonded Manufacturing 
Warehouse, and Permit.” 
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This document also includes the revised Customs Form 7501 (At- 
tachment A) and instructions explaining the use of this form (At- 
tachment B). 

Changes to the regulations necessitated by enactment of Pub. L. 
97-446 (January 12, 1983), relating to importers of record and con- 
signees, will be the subject of a separate document. However, the 
declaration appearing on the front of Customs Form 7501 has been 
revised to conform to the new provisions of this statute. 


SPECIFICATIONS OF CusToMs Form 7501 


The Government-printed revised Customs Form 7501, the “Entry 
Summary,” consists of a carbon interleaved set of 5 pages, each 
page 8%” x 11”. As a minimum, Customs requires the following 
pages to be filed for each entry: 

Page 1. Original—white color for Customs. 

Page 2. Cashier Copy—white color for Customs. 

Page 3. Statistical Copy—yellow color for Bureau of Census. 

The 4th and 5th pages may be used as a permit copy, receipt 
copy, or to fulfill a requirement of another agency such as in an 
antidumping duty or countervailing duty case. 

The Government also will print a revised Customs Form 7501A, 
“Entry Summary Continuation Sheet” consisting of a carbon inter- 
leaved set of 5 pages, each page 8%” x 11”. If all line items 
cannot be contained on Customs Form 7501, the importer may use 
either (1) another Customs Form 7501 set and leave the header in- 
formation blank, or (2) the continuation sheet Customs Form 7501A 
set. 

The entry number must appear on each additional sheet. 

When Customs Form 7501 is used as an informal entry, only the 
following encircled boxes and columns must be completed: 1, 2, 5, 
11, 12, 13, 15, 17, 18, 19, 23, 27, 28, 29, 30A, 31A, 32, 338A, 34A, 34C, 
35, 36, 37, 38, 39, 40 and 41. 


DISCUSSION OF CusTOMS Form 7501 


The revised Customs Form 7501 and instructions appended 
hereto are part of a continuing Customs effort to improve the pro- 
cedures for entering imported merchandise and collecting statistics. 
The form reduces the paperwork burden on the importing commu- 
nity and Customs by eliminating specified Customs forms and en- 
suring that only necessary data will be collected from the public. 

Customs recognizes and appreciates the concern of members of 
the public and other agencies desiring Customs to collect additional 
data elements. However, Customs cannot adopt all of the sugges- 
tions and still be consistent with its objective of streamlining com- 
mercial procedures and the Administration’s goal of reducing 
public reporting burdens and paperwork. This is especially so in 
this era of austerity when Customs is faced with an ever-increasing 
workload and declining resources. In fact, Customs has determined 
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to eliminate some items on Customs Form 7501 that are useful, but 
not essential, to the performance of its mission. 

The revised Customs Form 7501 has been redesigned to empha- 
size economy and the instructions have been simplified and clari- 
fied. There will be an overall reduction in costs to brokers and im- 
porters because of the elimination of specified forms, and the re- 
duction in the number of data element boxes and columns. 

Production and printing costs will be reduced because there is a 
minimum number of copies required for each interleaved set of the 
form; all printing appears on one side; there is a minimum number 
of tab stops; and there are no spot carbons. 

Data collection has been streamlined consistent with automation 
and the form is compatible with computer printers. Wherever pos- 
sible, codes have been used in place of words. 

The form addresses current requirements and future needs such 
as ACS, ABI, the Harmonized System, and the proposed new bond 
system. 


REGULATORY FLEXIBILITY ACT 


Pursuant to the provisions of section 605(b), Title 5, United 
States Code (as added by section 3 of the Regulatory Flexibility Act 
(Pub. L. 96-354), it is hereby certified that the rule will not have a 
significant economic impact on a substantial number of small enti- 
ties. 


EXECUTIVE ORDER 12291 


This document does not meet the criteria for a “major rule” as 
specified in section l(b) of E.O. 12291. Accordingly, no regulatory 
impact analysis has been prepared. 

Three areas of public comments were relevant in reaching these 
conclusions: 

(a) Computer reprogramming costs-Commenters claims that sub- 
stantial new costs would be generated to reprogram computers. 
Computer reprogramming costs will indeed involve new costs of 
from $2,000 (in the simplest case) to $5,000 (in the most complex 
case). However, virtually all automated parties processing Customs 
Form 7501 are large brokerage/importing companies. Applicability 
of the terms of the Regulatory Flexibility Act require that signifi- 
cant effects be considered for small firms. 

(b) Forms elimination-Commenters contend that forms elimina- 
tion will not occur to a significant degree. Customs believes that 
eliminating an estimated 4.8 million forms is indeed a substantial 
paperwork burden reduction with significant dollar savings accru- 
ing to brokers/importers of any size. 

(c) Data needs of ACS and ABI programs-Commenters state that 
a further, later revision would be required to bring the Customs 
Form 7501 into conformances with expected ACS/ABI data needs. 
Those data needs were anticipated and built in as an integral and 
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explicit part of this Customs Form 7501 revision. No substantial re- 
vision of the form will be necessary to include the data needs of 
ACS/ ABI. 


Paperwork Reduction Act 


Pursuant to section 3504(h) of the Paperwork Reduction Act of 
1980 (Pub. L. 96-511) this document is subject to review by the 
Office of Management and Budget (OMB). This document has been 
assigned No. 1515-0065. 


DRAFTING INFORMATION 


The principal author of this document was Charles D. Ressin, 
Regulations Control Branch, Office of Regulations and Rulings, 
U.S. Customs Service. However, personnel from other. Customs of- 
fices participate in its development. 


List OF SUBJECTS IN 19 CFR 


Part 10 

Customs duties and inspection, Wildlife. 
Part 19 and 144 

Customs duties and inspection, Warehouse. 
Part 24 

Customs duties and inspection, Accounting. 
Part 113 


Customs duties and inspection, Surety bonds. 
Part 125 

Customs duties and inspection, Freight forwarders. 
Part 141, 142 and 143 

Customs duties and inspection, Imports. 
Part 146 

Customs duties and inspection, Foreign-trade zones. 


AMENDMENTS TO THE REGULATIONS 


Parts 10, 19, 24, 118, 125, 141, 142, 148, 144, and 146, Customs 
Regulations (19 CFR Parts 10, 19, 24, 118, 125, 141, 142, 143, 144 
and 146), are amended as set forth below. 

WILLIAM VON RAAB, 
Commissioner of Customs. 


Approved: May 14, 1984. 
JOHN M. WALKER, JR., 
Assistant Secretary of the Treasury 


[Published in the Federal Register, June 4, 1984 (49 FR 23038)] 


PART 10—ARTICLES CONDITIONALLY FREE, SUBJECT TO A 
REDUCED RATE, ETC. 


Section 10.91(a) is revised to read as follows: 
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§10.91 Importation under item 306.00; entry or withdrawal 
under bond. 


(a) The entry summary for wool or hair of the camel ®? imported 
for use in the manufacture of any of the articles enumerated in 
item 306.00, Tariff Schedules of the United States (TSUS),®* shall 
be made on Customs Form 7501 and filed with the entry documen- 
tation listed in section 142.3(b) of this chapter before the merchan- 
dise shall be released. If the merchandise is to be entered for ware- 
house, the entry summary also shall be made on Customs Form 
7501 and filed with the entry documentation listed in section 
142.3(b) of this chapter. In either case, Customs Form 7501 shall 
serve as both the entry and the entry summary. 


* * * * * * * 


(R.S. 251, as amended (19 U.S.C. 66), sections 484, 624, 46 Stat. 722, as amended, 
759 (19 U.S.C. 1484, 1624); section 301, 80 Stat. 379 (5 U.S.C. 301), Pub. L. 95- 
410 (October 3, 1978); Pub. L. 96-511 (December 11, 1980)) 


PART 19—CUSTOMS WAREHOUSES, CONTAINER STATIONS 
AND CONTROL OF MERCHANDISE THEREIN 


1. Section 19.11(b) is amended by removing “7502” and inserting, 
in its place, “7501”. 
2. The first sentence of section 19.14(a) is amended by removing 


“7521” and inserting, in its place, “7501”. 
3. Section 19.14(a) is further amended by removing the third sen- 
tence. 


(R.S. 251, as amended (19 U.S.C. 66), sections 484, 624, 46 Stat. 722, as amended, 
759 (19 U.S.C. 1484, 1624); section 301, 80 Stat. 379 (5 U.S.C. 301), Pub. L. 95- 
410 (October 3, 1978); Pub. L. 96-511 (December 11, 1980)) 


PART 24—CUSTOMS FINANCIAL AND ACCOUNTING 
PROCEDURE 


1. The fourth sentence of section 24.5(d) is revised to read as fol- 
lows: 


§ 24.5 Filing identification number. 


* * * * 


(d) Optional additional identification. 

* * * Transactions may be associated with a specific branch 
office or vessel by reporting the appropriate identification number, 
including the two-digit suffix code, on Customs Form 7501 or the 
request for services. 


* * * * * * * 


2. The first sentence of section 24.5(e) is amended by removing 
“5101” and inserting, in its place, ‘7501. 
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(R.S. 251, as amended (19 U.S.C. 66), sections 484, 624, 46 Stat. 722, as amended, 


759 (19 U.S.C. 1484, 1624); section 301, 80 Stat. 379 (5 U.S.C. 301), Pub. L. 95- 
410. (October 3, 1978); Pub. L. 96-511 (December 11, 1980)) 


PART 1183—CUSTOMS BONDS 
Section 113.41 is revised to read as follows: 


§ 113.41 Entry made prior to production of documents. 

When entry is made prior to the production of a required docu- 
ment, the importer shall indicate in the “Missing Documents” box 
(box 16) on Customs Form 7501 the missing document, whether the 
importer gives bond on Customs Form 7551 or 7553, or other appro- 
priate form, or stipulates to produce such document. 


(R.S. 251, as amended (19 U.S.C. 66), sections 484, 624, 46 Stat. 722, as amended, 
759 (19 U.S.C. 1484, 1624); section 301, 80 Stat. 379 (5 U.S.C. 301), Pub. L. 95- 
410 (October 3, 1978); Pub. L. 96-511 (December 11, 1980)) 


PART 125—CARTAGE AND LIGHTERAGE OF MERCHANDISE 
1. Section 125.31(b) is revised to read as follows: 


§ 125.31 Documents used. 


* * * * * * * 


(b) Customs Form 7501, Entry Summary, annotated “Permit”. 
2. Section 125.32 is revised to read as follows: 


§ 125.32 Merchandise delivered to a bonded store or bonded 
warehouse. 


When merchandise is carted or lightered to and received in a 
bonded store or bonded warehouse, the proprietor or his represent- 
ative shall check the goods against the accompanying delivery 
ticket, Customs Form 6043, or copy of the permit, Customs Form 
7501, and countersign the document acknowledging receipt of the 
merchandise as listed thereon. 


(R.S. 251, as amended (19 U.S.C. 66), sections 484, 624, 46 Stat. 722, as amended, 
759 (19 U.S.C. 1484, 1624); section 301, 80 Stat. 379 (5 U.S.C. 301), Pub. L. 95- 
410 (October 3, 1978); Pub. L. 96-511 (December 11, 1980)) 


PART 141—ENTRY OF MERCHANDISE 
1. Section 141.61(a)(2) is revised to read as follows: 


§ 141.61 Completion of entry and entry summary documenta- 
tion. 

(a) Preparation. * * * 

(2) An importer may omit from the warehouse withdrawal for 
consumption, Customs Form 7505 or 7519, the marks and numbers 
previously provided for packages released or withdrawn. 

* * * * * * * 


2. Section 141.61(d) is revised to read as follows: 
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$141.61 Completion of entry and entry summary documenta- 
tion. 
* * * * * * * 


(d) Importer number. The importer number shall be reported on 
Customs Form 7501 as follows: 

(1) Generally. Except as provided in paragraph (d)(2) of this sec- 
tion, the importer number of the importer of record and the con- 
signee number of the ultimate consignee shall be reported for each 
entry summary and for each drawback entry. When the importer 
of record and the ultimate consignee are the same, the importer 
number may be entered in both spaces provided on Customs Form 
7501, (boxes 10 and 12) or the importer number may be entered in 
the space provided for the importer (box 12) and the word “SAME” 
may be entered in the space provided for the ultimate consignee 
(box 10). 

2. Exception. In the case of a consolidated entry summary cover- 
ing the merchandise of more than one ultimate consignee, the im- 
porter number shall be reported on Customs Form 7501 (box 12) 
and the notation “CONSOLIDATED” shall be made in the space 
provided for the consignee number (box 10). 

(3) When refunds, bills, or notices of liquidation are to be mailed 
to agent. If an importer of record desires to have refunds, bills, or 
notices of liquidation mailed in care of his agent, the agent’s im- 
porter number shall be reported on Customs Form 7501 in the box 
designated “Reference No” (box 22). In this case, the importer of 
record shall file, or shall have filed previously, a Customs Form 
4811 authorizing the mailing of refunds, bills, or notices of liquida- 
tion to the agent. 

(4) Broker No. If a broker is used, the broker’s number shall be 
reported in the appropriate location on Customs Form 7501. 

3. Section 141.61(e)(1)(i(A) is revised to read as follows: 


§ 141.61 Completion of entry and entry summary documenta- 
tion. 
* * * * * * * 


(e) Statistical information.—(1) Information required on entry 
summary or withdrawn form.—(i) Where form provides space.—(A) 
Single invoice. For each class or kind of merchandise subject to a 
separate statistical reporting number, the applicable information 
required by the General Statistical Headnotes, Tariff Schedules of 
the United States Annotated (“TSUSA”), shall be shown on the 
entry summary, Customs Form 7501; the transportation entry and 
manifest of goods, Customs Form 7512, when used to document an 
incoming vessel shipment proceeding to a third country by means 
of an entry for transportation and exportation, or immediate expor- 
tation; the rewarehouse entry, Customs Form 7519; the withdrawal 
form, Customs Form 7505 or 7506, in the space provided. 


* * * * * * * 
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4. Section 141.61(e)(1)(ii(B) is revised to read as follows: 


§ 141.61 Completion of entry and entry summary documenta- 
tion. 

(e) * * * *” 

Gy * * 

(ii) Where the form does not provide space. 

(B) The notation “Y” or “N” as appropriate, shall be placed in 
column 33 of Customs Form 7501, and at the top of columns 38, 4, 
and 5 of Customs Forms 7505 and 7506, and in the top right hand 
portion of Customs Form 7519, to identify the transaction as one 
between a buyer and a seller who are related in any manner, or as 
one between a buyer and a seller who are not so related. 


* * * * * * * 


* * * 


5. Section 141.61(e)(1)(ii) is further amended by removing para- 
graphs (e)(1)(ii(C\(2) and (e(1)Gi(C\X3) and by redesignating para- 
graph (e)(1)(ii(C)(1) as paragraph (e)(1)(ii(C) to read as follows: 


§ 141.61 Completion of entry and entry summary documenta- 
tion. 


* * * * * * * 


(e) * * * 
(1) * * * 
(ii) Where the form does not provide space. 
(C) The charges (aggregate cost of freight, insurance and all other 


* * * 


charges), shall be listed on Customs Form 7501 in column 32. The 
charges shall be listed on Customs Forms 7505 and 7506 in column 
4 immediately below the TSUSA reporting numbers. The charges 
shall be listed on Customs Form 7519 in the rate column. 


* * of *” * * * 


6. The last sentence of section 141.61(f)(1)(iv) is revised to read as 
follows: 


§ 141.61 Completion of entry and entry summary documenta- 
tion. 
* * * * * * * 


(f) Value of each invoice— 

(1) Single invoice. * * * 

(iv) * * * The required information shall be shown on a work- 
sheet attached to the form or placed across columns 30 and 31 on 
Customs Form 7501 and in the same general location on Customs 
Forms 7505, 7506, and 7519. 


* * * * * * * 


7. The last sentence of section 141.61(f)(2)(i) is revised to read as 
follows: 


§ 141.61 Completion of entry and entry summary documenta- 
tion. 


(f) Value of each invoice— * * * 


443-023 0 - 84-7 
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(2) Multiple invoices. 


(i) * * * The required information shall be shown on a worksheet 
attached to the form or placed across columns 30 and 31 on Cus- 
toms Form 7501 and in the same general location as Customs 
Forms 7505, 7506, and 7519. 

8. The first sentence of section 141.68(h) is amended by removing 
“7500” and inserting, in its place, “7501”. 


(R.S. 251, as amended (19 U.S.C. 66), sections 484, 624, 46 Stat. 722, as amended, 
759 (19 U.S.C. 1484, 1624); section 301, 80 Stat. 379 (5 U.S.C. 301), Pub. L. 95- 
410 (October 3, 1978); Pub. L. 96-511 (December 11, 1980)) 


PART 142—ENTRY PROCESS 


1. Section 142.3(b\(2) is amended by removing “7502,”’. 
2. Section 142.11(a) is revised to read as follows: 


§ 142.11 Entry summary form. 


(a) Customs Form 7501. The entry summary shall be on Customs 
Form 7501 unless a different form is prescribed elsewhere in this 
chapter. Customs Form 7501 shall be used for merchandise formal- 
ly entered for consumption, formally entered for warehouse, or 
rewarehouse in accordance with section 144.11 of this chapter, and 
formally entered under a temporary importation bond under sec- 
tion 10.31 of this chapter. The entry summary for merchandise 
which may be entered free of duty in accordance with section 
10.1(g) or (h) of this chapter may be on Customs Form 3311 instead 
of on Customs Form 7501. For merchandise entitled to be entered 
under an informal entry, see section 143.23 of this chapter. 


* * * * * * * 


3. The last sentence of section 142.16(a) is revised to read as fol- 
lows: 


§ 142.16 Entry summary documentation. 

(a) Entry summary not filed at time of entry. * * * The entry 
summary documentation also shall include any other documents 
required for a particular shipment unless a bond for missing docu- 
ments is on file, as provided in section 141.66 of this chapter. 


* * * * * * * 


4. The last sentence of section 142.16(a) is revised to read as fol- 
lows: 


§ 142.16 Entry summary documentation. 


* * * * * * * 


(b) Entry summary filed at time of entry. * * * The importer also 
shall file any additional invoice required for a particular shipment. 
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(R.S. 251, as amended (19 U.S.C. 66), sections 484, 624, 46 Stat. 722, as amended, 
759 (19 U.S.C. 1484, 1624); section 301, 80 Stat. 379 (5 U.S.C. 301), Pub. L. 95- 
410 (October 3, 1978); Pub. L. 96-511 (December 11, 1980)) 


PART 1483—CONSUMPTION, APPRAISEMENT, AND 
INFORMAL ENTRIES 


1. Section 148.12 is revised to read as follows: 


§ 143.12 Form of entry. 


Application for an entry by appraisement shall be made in tripli- 
cate on the entry summary, Customs Form 7501. 

2. The heading and text of section 143.24 is revised to read as fol- 
lows: 


§ 143.24 Preparation of Customs Form 7501 and Customs Form 
5119-A. 

Customs Form 7501 may be prepared by importers or their 
agents or by Customs officers when it can be presented to a Cus- 
toms cashier for payment of duties and taxes and for numbering of 
the entry before the merchandise is examined by a Customs officer. 
Where there is no Customs cashier, Customs Form 5119-A must be 
used, and it shall be prepared by a Customs officer unless the form 
can be prepared under his control by the importer or agent for im- 
mediate use in clearing merchandise under the informal entry pro- 
cedure. The conditions for the preparation of Customs Form 7501 
by importers or their agents, as described in the first sentence of 


this section, do not apply to the acceptance of these entries for 
shipments not exceeding $250 in value released under a special 
permit for immediate delivery in accordance with Part 142 of this 
chapter. 


(R.S. 251, as amended (19 U.S.C. 66), sections 484, 624, 46 Stat. 722, as amended, 
759 (19 U.S.C. 1484, 1624); section 301, 80 Stat. 379 (5 U.S.C. 301), Pub. L. 95- 
410 (October 3, 1978); Pub. L. 96-511 (December 11, 1980)) 


PART 144—WAREHOUSE AND REWAREHOUSE ENTRIES 
AND WITHDRAWALS 


1. Section 144.11(a), (b), and (c) are revised to read as follows: 


§ 144.11 Form of entry. 


(a) Entry. The documentation required by section 142.3 of this 
chapter shall be filed at the time of entry. If the entry summary, 
Customs Form 7501, is filed at the time of entry for merchandise to 
be entered for warehouse, it shall serve as both the entry and the 
entry summary, and Customs Form 3461 or 7533 shall not be re- 
quired. If the entry summary is not filed at the time of entry, it 
shall be filed within the time limit prescribed by section 142.12 of 
this chapter. If merchandise is released before the filing of the 
entry summary, the importer shall have a bond on file, as pre- 
scribed by section 142.4 of this chapter. 
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(b) Customs Form 7501. The entry summary for merchandise en- 
tered for warehouse shall be executed in triplicate on Customs 
Form 7501, appropriately modified, and shall include all of the sta- 
tistical information required by section 141.6l(e) of this chapter. 
The district director may require an extra copy or copies of Cus- 
toms Form 7501, annotated “PERMIT” for use in connection with 
delivery of the merchandise to the bonded warehouse. 

(c) Designation of warehouse. The importer shall designate on the 
entry summary, Customs Form 7501, the bonded warehouse in 
which he desires his merchandise deposited. 


* * * * * * * 


2. Section 144.12 is amended by removing ‘“7502” and inserting, 
in its place, “7501”. 

3. The introductory paragraph of section 144.14 is amended by re- 
moving “7502” and inserting, in its place, “7501”. 

4. The first sentence of section 144.36(b) is amended by removing 
“7502” and inserting, in its place, “7501”. 

5. Sections 144.41 (b) and (d) are revised to read as follows: 


§ 144.41 Entry for rewarehouse. 


* * * * * * * 


(b) Form of entry. An entry for rewarehouse shall be made in du- 
plicate on Customs Form 7501 and shall contain all of the statisti- 
cal information as provided in section 141.61(e) of this chapter. The 
district director may require an extra copy or copies of Customs 
Form 7501, annotated “PERMIT,” for use in connection with the 
delivery of the merchandise to the warehouse. No declaration is re- 
quired on the entry. 


* * * * * * * 


(d) Bond. A bond on Customs Form 7555 or other appropriate 
form shall be filed before a permit is issued on Customs Form 7501 
for sending the merchandise to the bonded warehouse. However, no 
entry bond shall be required if the merchandise is entered by the 
consignee named in the original warehouse entry bond filed at the 
original port of entry, or if it is entered by a transferee who has 
established his right to withdraw the merchandise and has filed a 
bond in accordance with subpart C of this part. 


(R.S. 251, as amended (19 U.S.C. 66), sections 484, 624, 46 Stat. 722, as amended, 


759 (U.S.C. 1484, 1624); section 301, 80 Stat. 379 (5 U.S.C. 301), Pub. L. 95-410 
(October 3, 1978); Pub. L. 96-511 (December 11, 1980)) 


PART 146—FOREIGN-TRADE ZONES 


The introductory text of section 146.21(c) is amended by remov- 
ing “7502” and inserting, in its place, “7501”. 


(R.S. 251, as amended (19 U.S.C. 66), sections 484, 624, 46 Stat. 722, as amended, 
759 (U.S.C. 1484, 1624); section 301, 80 Stat. 379 (5 U.S.C. 301), Pub. L. 95-410 
(October 3, 1978); Pub. L. 96-511 (December 11, 1980)) 
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Attachment B 


1. ENTRY NO. 


Record the 12 digit numeric code. Always begin with the three 
digit code assigned to importers and brokers, followed by the last 
two digits of the fiscal year and the six digit entry number, and 
finally, the one digit check digit. Importer and broker codes, entry 
numbers, and check digits are preassigned to importers and bro- 
kers by Customs or may be obtained individually from a Custom- 
house entry unit. The acceptable format is as follows: 


NNN NNNNNNNN N 
1 2 3 


1. Importer/broker code number. 

2. Fiscal year and entry number. 

3. Check digit. 

Note: A new series of eleven character entry numbers that will 
incorporate a three digit importer/broker filer code is planned. 
Until this series is adopted and due to space limitations in this 
block, the existing three digit importer/broker code numbers shall 
be recorded outside and immediately to the left of block #1. 


1. Entry No. 
NNNNNNNN N 


2. ENTRY TYPE CODE 


Record the appropriate entry type code by selecting the one digit 
code for the type of entry summary being filed: 


Entry Type: 
Dutiable Consumption 
Vessel Repair 
Appraisement (see special instructions) 
Warehouse, or 
Rewarehouse 
Drawback 
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Bonded A/C Fuel 
Free Consumption 
Informal (see special instructions) 


For all merchandise constructively transferred into the U.S. Cus- 
toms territory from a U.S. Foreign Trade Zone (or subzone), the ini- 
tials FTZ should follow the entry type code number. 

Note: A new two digit entry type code is planned which will 
uniquely identify all entry types including informals, quota, TIB 
etc. 

The new procedures for Entry Number and Entry Type Code dis- 
cussed above were the subject of a separate Federal Register Notice 
(Vol. 49, No. 9, Friday, January 13, 1984). 


3. ENTRY SUMMARY DATE 


This block is for Customs use only to record the date the entry/ 
entry summary is filed (6 digit numeric code showing month, day, 
and yeaar—MMDDYY). 


4. ENTRY DATE 


Record the 6 digit numeric code; month, day, and year— 
MMDDYY. Normally, the date the goods are released except for 


immediate delivery, quota goods, or where importer/broker re- 
quests another date prior to release (see 19 CFR 141.68). 


5. PORT CODE 


Record the four digit numeric code of the port where the entry 
summary is filed. Port codes are to be found in Annex A of the 
TSUSA. The port should be shown as follows: 


NNNN (No space or hyphens) 


Note: These instructions will be published in pamphlet form and 
the schedule D port codes (currently listed as Annex A of the 
TSUSA) will be reproduced in their entirety as an appendix to the 
instructions. 


6. BOND NO. 


Record the 3 digit numeric code that identifies the surety compa- 
ny on the bond. The code number is obtained from the ADP report 
entitled “Surety Master File’ which is updated periodically. For 
U.S. Government importations and other entry types not requiring 
surety, the code 999 should appear in this block. (Note: This block 
is intentionally labeled ‘Bond No.” rather than Surety Code No. 
Ultimately, bond numbers which will be unique to each surety will 
be recorded here). 
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7. BOND TYPE CODE 
Record the 1 digit numeric code as follows: 
0 U.S. Government or Appraisment Entry Bond 
1 Single Entry Bond 
2 Consumption Term Bond 
3 Temporary Importation Term Bond 
4 Vessel Term Bond 
5 General Term Bond 


8. BROKER/IMPORTER FILE NO. 


This block is reserved for a broker’s or importer’s internal file 
number. 


9. ULTIMATE CONSIGNEE NAME AND ADDRESS 


Record the name and address, including zip code, of the individ- 
ual or firm for whose account the merchandise is imported (if same 
as importer of record, record “SAME”), and enter the U.S. Postal 
Service’s standard two-letter state or territory abbreviation in the 
space provided to identify the ultimate consignee state. 


If entry summary represents a consolidated shipment, leave 
blank. 


10. CONSIGNEE NO. 


Record the IRS, Customs assigned, or Social Security number 
(not required if the same as importer of record). 


For consolidated shipments, enter the word “CONSOLIDATED” 
in capitals in this block. 
Only the following formats shall be used: 


IRS number NN-NNNNNNN 
IRS number with suffix NN-NNNNNNNXX 
Customs assigned number NNNN-NNNNN 
Social Security number NNN-NN-NNNN 


11. IMPORTER OF RECORD NAME AND ADDRESS 

Record the name and address, including ZIP code. The importer 
of record is the individual or firm liable for payment of all duties 
and meeting all statutory and regulatory requirements incurred as 
a result of importation. 


12. IMPORTER NO. 


Record the IRS, Customs assigned, or Social Security number of 
the importer of record. For format, see instructions under “Con- 
signee No.” 


443-023 0 - 84 - 8 
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13. EXPORTING COUNTRY 

Record the exporting country utilizing ISO Alpha-2 country codes 
specified in the International Standard ISO 3166. (Note: Upon final 
acceptance of these instructions, they will be published in pam- 
phlet form and the ISO Alpha-2 country codes (International 
Standard ISO 3166) will be reproduced in their entirety as an ap- 
pendix to the instructions.) 

The country of exportation shall be the country of origin except 
when the merchandise while located in a third country is the sub- 
ject of a new purchase. In which event, the third country shall be 
regarded as the exporting coutry. 

For merchandise entering the U.S. Customs territory from a US. 
Foreign Trade Zone, leave blank. 


14. EXPORT DATE 


For merchandise exported by vessel record the month, day, and 
year on which the carrier departed the last port in the exporting 
country (format: MMDDYY). 

For merchandise exported by air, record the month, day and year 
in which the aircraft departed the last airport in the exporting 
country (format: MMDDYY). 

For overland shipments from Canada or Mexico and shipments 
where the port of lading is located outside the exporting country 
(e.g., goods are exported from Switzerland but laden and shipped 
from Hamburg, West Germany), record the month, day, and year 
in which the goods crossed the border of the exporting country 
(Switzerland in this example) (format: MMDDYY). 

For mail shipments, record the date of export as noted on the 
Customs Form 3509, Notice to Addressee (format: MMDDYY). 

For goods entering the U.S. Customs Territory from a US. 
Foreig Trade Zone, leave blank. 


15. COUNTRY OF ORIGIN 


Record the country of origin utilizing the ISO country codes spec- 
ified in International Standard ISO 3166. (Note: These instructions 
will be published in pamphlet form and the ISO Alpha-2 country 
codes (International Standard ISO 3166) will be reproduced in their 
entirety as an appendix to the instructions.) 

The country of origin is the country of manufacture, production, 
or growth of any article of foreign origin. Further work or material 
added to an article in another country must effect a substantial 
transformation in order to render such other country the “country 
of origin.” 

When the merchandise is invoiced in or exported from a country 
other than that in which it originated, the actual country of origin 
shall be specified rather than the country of invoice or exportation. 

When a single entry summary covers merchandise from more 
than one country of origin, record the word MULTI in this block 
and in column 28 directly below the line number, indicate a sepa- 
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rate ISO code for the country of origin corresponding to each line 
item. 


16. MISSING DOCUMENTS 


Record the appropriate document code number(s) to indicate any 
documents not available at the time of filing the entry summary. 
The following codes shall be used: 
01. Commercial invoice 
02. Form A 
03. CF 3311 
04. Assembly Declaration (C.R. 10.24(a)(1)) 
05. Declaration of Foreign Shipper (C.R. 10.1, 10.9(e), 10.84) 
06. Importer Declaration (C.R. 10.9(f), 10.24(a)(2), 10.84) 
07. Repair Affidavit (C.R. 10.8) 
08. CF 4455 
. CF 3321 (C.R. 10.48, 10.44, 10.52, 10.75) 
. CF 5523 (C.R. 141.89) 
. CF 3291 (C.R. 12.41) 
. Original Manufacturer’s Purchase Order (C.R. 10.84(c)) 
. Artist’s Declaration (C.R. 10.48(b)(1)) 
. Lease Statement (C.R. 10.108(b)) 
. Re-melting Certificate (C.R. 54.6(a)) 
. Corrected Commercial Invoice (C.R. 141.89, et al.) 
. Other Agency Forms (C.R. Part 12) 
. Duty free entry certificate (C.R. 10.101, 832.00 TSUSA) 
. Reserved 


98. Reserved 

99. If more than two documents are missing, record the code 
number for the first document, and insert code “99” for the 
second and any additional documents. 

17. LT. NUMBER 
Record the In Transit Entry number (CF 7512). 


18. 1.T. DATE 


Record the date of the In Transit Entry (CF 7512) (format: 
MMDDYY). 


19. B/L OR AWB NO. 

Record the number assigned on the manifest by the international 
ocean or air carrier delivering the goods to the United States. 

For imports by rail or truck or any other means other than sea 
or air, leave blank. 


20. MODE OF TRANSPORTATION 


Record the method of transportation by which the imported mer- 
chandise entered the first U.S. port from the last foreign country 
utilizing the following 2 digit numeric codes: 
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10—Vessel, non-container (including all cargo at first U.S. port of 
unlading aboard a vessel regardless of later disposition. Light- 
ered, land bridge, and LASH all included.) 

11—Vessel, container 

20—Rail, non-container 

21—Rail, container 

30—Road, non-container (including all cargo via highway. Foot and 
animal borne are considered road). 

31—Road, container 

40—Air, non-container 

41—Air, container 

50—Mail 

60—Not used at this time 

70—Fixed transport installation (includes pipeline, powerhouse, 
etc.) 

80—Not used at this time 

90—Unknown 


For merchandise entering the U.S. territory from a U.S. Foreign 
Trade Zone, leave blank. 
21. MANUFACTURER LD. 

This block is provided to accommodate a future reporting re- 
quirement. 

Note: For future reference, manufacturers will be identified by 
their telex number or if not available, their telephone number. 


Country codes used in conjunction with telex and telephone num- 
bers (manufacturer’s number) will then uniquely identify each for- 
eign firm. 


22. REFERENCE NO. 


Record the IRS, Customs assigned, or Social Security number of 
the individual or firm to whom refunds, bills or notices of exten- 
sion or suspension of liquidation are to be sent. 

For correct format of number, see instructions under ‘Consignee 
No.” 


23. IMPORTING CARRIER 


For merchandise arriving in the U.S. by vessel, record the name 
of the vessel which transported the merchandise from the foreign 
port of lading to the first U.S. port of unlading (Note: Vessel identi- 
fier codes that are currently acceptable to the Bureau of the 
Census may be recorded in lieu of vessel name). 

For merchandise arriving in the U.S. by air, record the IATA 
code corresponding to the name of the airline which transported 
the merchandise from the last airport of lading to the first U-S. air- 
port of unlading. 

For merchandise arriving in the U.S. by means of transportation 
other than by vessel or air, leave blank. 
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Do not record the name of a domestic carrier transporting mer- 
chandise after initial unlading in the U.S. 

For merchandise arriving in the U.S. Customs territory from a 
U.S. Foreign Trade Zone, insert “FTZ” followed by the “FTZ” 
number. 


24. FOREIGN PORT OF LADING 


For merchandise arriving in the U.S. by vessel, record the 5 digit 
numeric code listed in the Department of Commerce Schedule K 
for the foreign port at which the merchandise was actually laden 
on the vessel that carried the merchandise to the U.S. 

For merchandise entering the U.S. Customs territory from a U.S. 
Foreign Trade Zone, leave blank. 

‘For merchandise transhipped abroad (except Canada and Mexico) 
in the course of shipment to the U.S. whether or not covered by a 
through bill of lading, do not record the code number for the for- 
eign port of original lading or any port of lading other than the 
last foreign port of lading at which the merchandise was laden on 
the carrier which transported it to the first U.S. port of unlading. 

When a single entry summary covers merchandise laden at more 
than one foreign port, place the word MULTI in this block, and 
record the foreign port of lading separately in the “Line No.” 
column directly below the line number for each line item (or group 
of line items) for the merchandise laden at each foreign port 
(Where there are multiple ports of lading and also multiple coun- 
tries of origin, see instructions under block 15). If both code num- 


bers will be required for one line item, place the country of origin 
code directly below the line number, and place the port of lading 
code directly under the country of origin code. 


25. LOCATION OF GOODS/G.O. NO. 


Where the entry summary serves as entry/entry summary, 
record the pier or site where the goods are available for examina- 
tion. 

In the case of merchandise placed in general order record the 
number assigned by Customs. 

In the case of goods placed in a bonded warehouse, record the 
name of the bonded warehouse where the goods will be delivered 
(or record the Customs assigned number for the bonded warehouse 
in this block when available). 


26. U.S. PORT OF UNLADING 


For merchandise imported by vessel or air, record the four digit 
numeric Schedule D code which identifies the U.S. port at which 
the merchandise was unladen from the importing vessel or aircraft. 
(Note: These instructions will be published in pamphlet form and 
the Schedule D port codes (currently listed as Annex A in the 
TSUSA) will be reproduced in their entirety as an appendix to the 
instructions.) 
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When the port of entry differs from the port of unlading, record 
the code number for the port of unlading and not the code number 
for the port where the entry is filed (for example, if entry is filed at 
the Port of Los Angeles for merchandise unladen at Long Beach, 
California, record code 2709 (Long Beach) as the port of unlading). 
The same principle applies when goods are unladen at a smaller 
port within a consolidated port of entry (for example, entry filed at 
the port of Houston for merchandise unladen at Galveston record 
code 5310 (Galveston) as port of unlading). 

For merchandise arriving in the U.S. by means of transportation 
other than vessel or air, leave blank. 

For merchandise arriving in the U.S. Customs territory from a 
U.S. Foreign Trade Zone, leave blank. 


27. IMPORT DATE 


For merchandise arriving in the U.S. by vessel, record the 
month, day, and year (MMDDYY) on which the importing vessel 
transporting the merchandise from the foreign country arrived 
within the limits of the U.S. port with the intent to unlade. 

For merchandise arriving in the U.S. other than by vessel, record 
the month, day, and year (MMDDYY) in which the merchandise 
arrived within the limits of the U:S. 

For merchandise arriving in the U.S. Customs territory from a 
U.S. Foreign Trade Zone, leave blank. 


28. LINE NO. 


Record the appropriate line item number, in sequence, beginning 
with the number 001. 

A “line item” refers to a commodity from one country, covered 
by a line which includes a net quantity, entered value, TSUSA 
number, CHGS, and rate of duty and tax. However, some line 
items may actually include more than one TSUSA number and 
value. For example, many items found in schedule 8 require a dual 
TSUSA number. Articles assembled abroad with American compo- 
nents require the TSUSA number 807.00 along with the appropri- 
ate schedule 1 through 7 TSUSA number. Also, for certain steel 
products, there are additional duties for chromium, molybdenum, 
tungstun, and vanadium content which require that the individual 
TSUSA item numbers for these extra duties be reported in addition 
to the base TSUSA item number for the iron or steel product con- 
taining these alloys. In those cases where two or more TSUSA item 
numbers are required to be shown for one commodity, these dual 
reporting numbers shall be treated as one line number. 


29. DESCRIPTION OF MERCHANDISE 


A description of the articles in sufficient detail to permit the 
classification thereof under the proper statistical reporting number 
in the TSUSA. 
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30. A. TSUSA NUMBER 


Record the appropriate duty/statistical reporting number under 
which the article is classified in the Tariff Schedules of the U.S. 
Annotated. 

If more than one TSUSA number is required, follow the report- 
ing instructions in the statistical headnotes in the appropriate 
TSUSA schedule, part, or subpart. 


B. ANTIDUMPING/COUNTERVAILING DUTY CASE NUMBER 
(ADA/CVD) 


Record, directly below the TSUSA number, the appropriate 
ADA/CVD case number(s) as assigned by the Department of Com- 
merce, International Trade Administration. 


31. A. GROSS WEIGHT 


Record the gross shipping weight in pounds for articles imported 
in vessels or aircraft (do not report gross weight for merchandise 
arriving in the U.S. by other modes of transportation). The gross 
weight must be reported on the same line with the entered value. 
Supply separate gross weight information for each TSUSA item 
number. If the gross weight is not available for each number, ap 
proximate shipping weight for each item shall be estimated and re- 
ported. The total of these estimated weights should equal the 
actual gross shipping weight. 

In the case of containerized cargo carried in lift vans, cargo vans, 


or similar substantial outer containers, the weight of such contain- 
er should not be included in the gross weight of the merchandise 
covered by each line item. 


B. MANIFEST QTY. 


This space is provided to accommodate a future reporting require- 
ment. The instruction will be to enter the manifest quantity and 
unit. 


32. NET QUANTITY IN TSUSA UNITS 


When a unit of quantity is specified in the TSUSA for the item 
number, report the net quantity in the specified unit, and show the 
unit after the net quantity figure. 

Give quantities in whole units unless fractions of units are re- 
quired for other Customs purposes. When expressing fractions, 
decimals only shall be used. 

If no unit of quantity is specified in the TSUSA for the item 
number, net quantity is not required to be reported and an “X” 
shall be recorded in the net quantity column. 

If two units of quantity are shown for the item number in the 
TSUSA, report the net quantity in both units, with the unit indi- 
cated in each case. Insert the quantity in terms of the unit marked 
in the TSUSA with a superior “v’ on the line with the entered 
value or the line immediately below. Put the quantity in terms of 
any other unit below the first quantity and enclose it in parenthe- 
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ses. Example: Shipment consists of 50 dozen all white T-shirts, 
weighing 2 pounds per dozen and valued at $10 per dozen. 


Block 30 Block 33 


379.4010 50 doz (100 Ibs) 





33. A. ENTERED VALUE 


Record the U.S. dollar value in accordance with the definition in 
Section 402, Tariff Act of 1930, as amended, for all merchandise. 

This value shall be shown for each TSUSA item number on the 
same line with the item number. 

Report the value in whole dollars rounded off to the nearest 
dollar. Dollar signs and commas shall be omitted. 


B. CHGS 


In accordance with TSUSA general statistical headnote 1(a)(xvi), 
record the aggregate cost (not including U.S. import duty, if any) in 
US. dollars of freight, insurance and all other costs, charges and 
expenses incurred in bringing the merchandise from alongside the 
carrier at the foreign port of lading in the exporting country and 
placing it alongside the carrier at the first U.S. port of entry. 

This value shall be shown for each TSUSA item number beneath 


the entered value and identified with the letter “C’’ (e.g., C550). 
Record the value in whole dollars rounded off to the nearest 
dollar. Dollar signs and commas shall be omitted. 


C. RELATIONSHIP 


Record whether the transaction was between related parties (as 
defined in Section 402(g)(1) of the Tariff Act of 1930, as amended) 
by placing a “Y” in the column for related and an “N”’ for non- 
related. 

In the case of overland shipments (i.e., merchandise transported 
to the U.S. by means other than vessel or air) originating in 
Canada or Mexico, expenses incurred in transporting merchandise 
beyond the Canada-U.S. or Mexico-U.S. borders, by means other 
than vessel or air (i.e., overland by automobile, truck, train, pipe- 
line, parcel post or mail) are not required to be reported. Conse- 
quently, an “X” shall be shown for CHGS. 


34. TSUSA, ADA/CVD, LR.C. RATE, AND/OR VISA NUMBER 
A. TSUSA rate—Record the rate(s) of duty for the classified item 
as designated in the TSUSA: free, ad valorem, specific, or com- 
pound. 
B. ADA/CVD rate—Record the antidumping and/or countervail- 
ing duty rate(s) as designated by the Department of Commerce, 
International Trade Administration directly opposite the respective 
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antidumping/countervailing duty case number(s) shown in column 
30 


C. I.R.C. rate—Record the tax rate(s) for the classified item as 
designated in the TSUSA. 

D. Visa Number—Record the letter “V” followed by the visa 
number for each line of merchandise as it appears on the invoice. 
Visa numbers may currently be up to 9 alpha/numeric characters. 
Standardization is planned. 

In the event there is any other charge or exaction (e.g., fees) not 
enumerated above, record the rate in this column and identify each 
charge or exaction immediately to the left of such rate. 


35. DUTY AND LR. TAX 
Record the estimated TSUSA duty, antidumping and countervail- 
ing duty, I.R. tax, and other charges calculated by applying the 
rate times the dutiable quantity or value. The amount shown in 
this column must be directly opposite the appropriate TSUSA, anti- 
dumping, countervailing duty, I.R. tax rate and other charges. 
Dollar signs and commas shall be omitted. 


36. DECLARATION 
Self-explanatory. 


37. DUTY 

Record the total estimated duty paid (excluding antidumping or 
countervailing duty). 

When the entry summary consists of more than one page, record 
on the first page, the total estimated duty paid. 


38. TAX 


Record the total estimated tax paid. 
When the entry summary consists of more than one page, record 
on the first page, the total estimated tax paid. 


39. OTHER 


Record the total estimated antidumping or countervailing duties 
or other charges or exactions paid. 

When the entry summary consists of more than one page, record 
on the first page, the total amount of antidumping or countervail- 
ing duties or other charges or exactions paid. 


40. TOTAL 
Record the sum of blocks 37, 38, and 39. 


41. SIGNATURE OF DECLARANT, TITLE AND DATE 


Record the name and signature of the declarant, the job title of 
the owner, purchaser or agent who signs the declaration, and the 
month, day and year when the declaration is signed. 

When the entry summary consists of more than one page, the 
signature of the declarant, title, and date must be recorded on the 
first page. 


443-023 0 - 84-9 
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Facsimile signatures are acceptable when prior approval has 
been obtained from the district, area, or port director. 


APPRAISEMENT ENTRY 


When the CF 7501 is used as an appraisement entry, the same 
declaration which now appears on the CF 7500, requesting 
appraisement under Section 498(a) of the Tariff Act of 1930, as 
amended, should be added to the body of the CF 7501 or stapled on 
top of it in the left margin as follows: 

I hereby request appraisement under Section 498(a) ), Tariff 
Act of 1930, as amended. I declare, to the best of my knowledge and 
belief, that this entry and the documents presented therewith set 
forth all the information in my possession, or in the possession of 
the owner of the merchandise described herein, as to the cost of 
such merchandise; that I am unable to obtain any further informa- 
tion as to the value of the said merchandise or to determine its 
value for the purpose of making formal entry thereof; that the in- 
formation contained in this entry and in the accompanying docu- 
ments is true and correct; and that the person(s) named above is 
the owner of the same merchandise. 


Signature 


To the District Director: The merchandise described above has been 
examined and the contents and values are noted above. 


Examiner 
Customs Officer 


INFORMAL ENTRY 


Informal entries previously made on the unnumbered CF 5119-A 
will be made on the CF 7501. The following blocks are to be com- 
pleted for informal entries: 1, 2, 5, 11, 12, 18, 15, 17, 18, 19, 23, 27, 
28, 29, 30A, 31A, 32, 338A, 34A, 34C, 35, 36, 37, 38, 39, 40 and 41. 

Block 25, Location of Goods, will be filled in only if merchandise 
has been placed in a general order warehouse. 


ACCELERATED DRAWBACK 


When filing a drawback claim, on the appropriate drawback 
form, requesting accelerated drawback payment, include with the 
drawback entry submission, two copies of CF 7501. 

Only the following data need be shown as appropriate (block 
numbers appear in parentheses): 

Entry No. (1); Entry Type Code (2); Entry Date (4); Bond No. (6); 
Bond Type Code (7); Consignee No. (10); Importer No. (12); Duty 
(37); IR Tax (38); Total (40); Reference No. (22). 

All information above pertains to the Drawback entry being 
filed. 
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PERMIT COPY 


When the entry summary serves as entry/entry summary, an ad- 
ditional copy of the CF 7501 will be provided. The additional copy 
will be prominently marked in red ink, “PERMIT” by means of a 
stamp. The stamp will be in block letters and at least three inches 
by one inch. The CF 7501 will be stamped in the center of the body 
of the form. 

All appropriate CF 7501 information should be provided. 


MULTIPLE DATA ELEMENTS 


Except where specific instructions provide, where a data block 
will involve more than one data element, write in the word 
“MULTI” and identify and list the data elements on a separate at- 
tachment to the CF 7501. 





U.S. Customs Service 


Customs Service Dectistons 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, D.C., May 30, 1984. 


The following are decisions made by the United States Customs 
Service where the issues involved are of sufficient interest or im- 
portance to warrant publication in the Customs Bulletin. 

JOHN P. Simpson, 
Director, 
Office of Regulations and Rulings. 


(C.S.D. 84-53) 


This ruling discusses the applicability of the coastwise laws with 
regard to the transportation of passengers and their automo- 
biles via a foreign-built ferry from Seattle, Washington, to 
Prince Rupert, British Columbia. Several alternative methods 
of transportation are also discussed and commented on (46 
U.S.C. 65i, 65m, 289, and 883) 


Date: November 29, 1983 
File: VES-3-02-CO:R:CD:C 
106381 PH 

This is in further response to your letter of September 20, 1983, 
regarding a proposal by a constituent of yours to transport passen- 
gers and their automobiles via a foreign-built ferry or ferries from 
Seattle, Washington, to Prince Rupert, British Columbia. With 
your letter you enclosed a list of alternate methods of such trans- 
portation and asked that we comment on the applicability of the 
coastwise laws to each of these methods. 

In these alternate methods of transportation we are assuming, as 
you requested, that the transporting vessels are documented under 
a foreign-flag and have a capacity for 1000 or more passengers and 
75-400 private motor vehicles. The vessels may or may not have ca- 
pacity to handle roll-on, roll-off cargo containers. The vessels are to 
be foreign-owned and under time-charter to a United States Corpo- 
ration owned by United States citizens or United States citizens 
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and foreign citizens or corporations or a foreign corporation owned 
by United States citizens and foreign citizens or corporations. 

Generally, the coastwise laws (i.e., 46 U.S.C. 65i, 65m, 289 and 
883) prohibit the transportation of merchandise or passengers be- 
tween points in the United States embraced within the coastwise 
laws, either directly or via a foreign port, in any vessel other than 
a vessel built in and documented under the laws of the United 
States and owned by persons who are citizens of the United States. 
It is of particular relevance in this matter that 46 U.S.C. 883, the 
coastwise merchandise statute, prohibits any part of the transporta- 
tion of merchandise between coastwise points in a non-coastwise- 
qualified vessel although 46 U.S.C. 289, the coastwise passenger 
statute, does not contain such a provision. Based upon this distinc- 
tion, Customs has long held that transportation of passengers be- 
tween coastwise points via a foreign port, when the two legs of 
transportation are by different non-coastwise qualified vessels, or 
one leg is by a non-coastwise-qualified vessel and the other is by 
another mode of transportation, does not violate 46 U.S.C. 289, al- 
though such transportation of merchandise would violate 46 U.S.C. 
883. In addition, we have long held that automobiles accompanying 
passengers on vessel cruises are considered accompanied baggage 
and not “merchandise,” for purposes of 46 U.S.C. 883. Thus, the 
motor vehicles of passengers transported between coastwise points 
via a foreign point, as discribed above, would not be transported in 
violation of 46 U.S.C. 883. (See ruling letter VES-3-02-R:CD:C 
104112 KP, August 14, 1979, copy enclosed, discussing Customs po- 
sition in this matter.) These longstanding positions of the Customs 
Service were sustained in the recent Scandinavian World Cruises 
case (Autolog Corp., et al., v. Regan, et al., D.D.C., Judge John H. 
Pratt, Civil Action No. 82-2275, filed September 21, 1983, currently 
under appeal to the United States Court of Appeals for the District 
of Columbia). 

Application of the coastwise laws to the specific alternate meth- 
ods of transportation you listed is discussed below. 

1. Passengers northbound, embarked in Seattle and disembarked 
at Prince Rupert. 

a. With no motor vehicle, and return to Seattle from Prince 
Rupert on vessel. 

(1) Same vessel’s return voyage. 

(2) Same vessel on subsequent return voyage. 

(3) Return on different vessel under same ownership and time- 
charter. 

None of these alternatives would violate the coastwise laws be- 
cause there would be no transportation of passengers or merchan- 
dise between United States coastwise points. 

b. Same as a., above (return on vessel), from Prince Rupert but 
while in northern area passengers: 

(1) Take trip to Yukon (Canada) by one or combination of: 
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(i) Own motor vehicle. 

(ii) Bus. 

(iii) Railroad. 

(iv) Airplane. 

(v) United States ferry. 

(vi) Canadian ferry. 

(vii) Combination of above. 

None of these alternatives would violate the coastwise laws be- 
cause there would be no transportation of passengers or merchan- 
dise between United States coastwise points. 

(2) Same as b.(1), above, but also crosses boundary into Alaska 
before returning to Prince Rupert. 

(3) Would it matter whether vessel charterer also made arrange- 
ments for transportation (and lodging) in Canada and/or Alaska 
with independent carriers? 

(4) Would it matter if any of the owners of the time-charter cor- 
poration also owned an interest in any of the above carriers into 
the Yukon and/or Alaska? 

Provided that any transportation by vessel from Prince Rupert to 
Alaska was by a different vessel from that which transported the 
passengers from Seattle to Prince Rupert, none of these alterna- 
tives or variations would violate the coastwise laws. This is so be- 
cause 46 U.S.C. 289 does not contain a prohibition like that in 46 
U.S.C. 883 against any part of coastwise transportation. Thus, pas- 
sengers and their accompanied baggage may be transported be- 
tween coastwise points via a foreign port when each of the legs of 
that transportation is by a different vessel. A vessel passenger’s 
motor vehicle carried on the vessel is generally considered accom- 
panied baggage of the passenger and not merchandise, within the 
meaning of 46 U.S.C. 883, so that the prohibition against any part 
of coastwise transportation in that statute would not apply to the 
transportation of the motor vehicle. (See general discussion of the 
applicability of the coastwise laws at the beginning of this letter 
and discussion of this issue in 1.c., below.) 

Of course, if the passengers and their motor vehicles were trans- 
ported onward from Prince Rupert to Alaska in the same vessel 
which transported them to Prince Rupert from Seattle, the coast- 
wise laws would be violated, unless the continuity of the transpor- 
tation was broken at Prince Rupert (see 3.a., below). 

c. Passengers disembark Prince Rupert with personal motor vehi- 
cle and return to Seattle with personal motor vehicle. 

(1) Would it matter if passengers owned or rented the motor ve- 
hicle? 

(i) Returned with different vehicle? 

(ii) Returned with no vehicle? 

(2) Would it matter if there were an extra charge for carrying 
the motor vehicle (as is the case for extra airline baggage, etc.)? 
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(3) Would the Interstate Commerce Commission become involved 
if there were an extra charge for the passengers’ vehicles? 

(4) Would it matter whether or not the passengers had access to 
the vehicle, or were denied access to the vehicle, while aboard 
ship? 

We assume that in these alternatives the passengers would be re- 
turning to Seattle on the vessel. In that case, none of the alterna- 
tives would violate the coastwise laws because the passengers and 
motor vehicles would not be transported between coastwise points; 
they would be transported to a foreign point and then back to the 
point of origination. Of course, if the passengers and their motor 
vehicles were transported from Prince Rupert to a coastwise point 
in Alaska, or the “lower 48 states” other than Seattle, in the same 
vessel that transported them from Seattle to Prince Rupert, the 
coastwise laws would be violated, unless the continuity of the 
transportation was broken at Prince Rupert (see 3.a., below). 

If a passenger’s motor vehicle were transported by any means 
from Prince Rupert to a coastwise point in Alaska, or the “lower 48 
states” other than Seattle, the coastwise laws would be violated if 
the motor vehicle were not considered to be the passenger’s accom- 
panied baggage. In that case, the motor vehicle would be consid- 
ered merchandise, for purposes of 46 U.S.C. 883, and part of its 
transportation between United States coastwise points would be on 
board a non-coastwise-qualified vessel so that, as outlined in the 
general discussion of the applicability of the coastwise laws at the 
beginning of this letter, 46 U.S.C. 883 would be violated. The crite- 
ria used by the Customs Service in determining whether a motor 
vehicle is considered accompanied baggage is discussed in our letter 
of August 14, 1979, referred to above and enclosed with this letter. 
None of the variations you asked about would necessarily result in 
a motor vehicle being considered merchandise, for purposes of 46 
U.S.C. 883, but, on the other hand, non of the variations would nec- 
essarily preclude such a determination. As is indicated in several of 
the court decisions quoted on page 3 of our August 14, 1979, letter, 
the determination of what constitutes baggage depends on the cir- 
cumstances of the journey. Generally, we believe a motor vehicle to 
be used for touring and/or transportation by the passenger who 
brings it would be considered accompanied baggage and would not 
be merchandise, for purposes of 46 U.S.C. 883. 

If the motor vehicle were driven from Prince Rupert to another 
coastwise point, the transportation of the motor vehicle by the 
vessel from Seattle to Prince Rupert would not violate the coast- 
wise laws even if the motor vehicle were not considered to be ac- 
companied baggage. This is so because 46 U.S.C. 883 prohibits the 
transportation of merchandise between coastwise points, or any 
part of such transportation. In this event, the motor vehicle would 
not be transported between coastwise points because it would be 
providing the transportation from Prince Rupert itself. 
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We do not know what the Interstate Commerce Commission’s po- 
sition on extra charges for the transportation by vessel of passen- 
gers’ motor vehicles is and suggest that that Agency be contacted 
in this regard. 

d. Under any of the circumstances above (a., b. or c.), would it 
matter if the time-charterer advertised such matters as: 

(1) “Travel to Prince Rupert, Gateway to Alaska.” 

(2) “See Alaska.” 

(3) Special event: “75th Anniversary of Alaska Gold Rush?” 

Such advertising would not affect the answers given above. 

2. Passengers northbound from Seattle, disembarking at Prince 
Rupert, returning other than by time-charter vessel. 

a. Drive own motor vehicle through British Columbia back to Se- 
attle or other United States city. 

b. Same as above, but drive back to United States after touring 
Alaska. 

Assuming that the motor vehicle would be considered accompa- 
nied baggage (see answer to l.c., above), these alternatives would 
not violate the coastwise laws because the passengers would not be 
transported between coastwise points. 

c. Travel from Prince Rupert to Alaska by: 

(1) Own motor vehicle. 

(2) United States or foreign (if any) ferry. 

(3) Bus. 

(4) Railroad. 

(5) Airplane. 

(6) Any combination of the above. 

Assuming that any motor vehicle transported from Seattle to 
Prince Rupert and onward to Alaska by a different vessel or an- 
other means of transportation would be considered accompanied 
baggage (see l.c., above), none of these alternatives would violate 
the coastwise laws because the coastwise statute applicable to pas- 
sengers (46 U.S.C. 289) does not contain the provision making the 
statute applicable to any part of transportation between coastwise 
points as does the coastwise statute applicable to merchandise (46 
U.S.C. 883). (See our general discussion of this matter at the begin- 
ning of this letter.) Conversely, of course, merchandise transported 
by a non-coastwise-qualified vessel from Seattle to Prince Rupert 
and onward from Prince Rupert to Alaska would be transported in 
violation of 46 U.S.C. 888, no matter what the mode of transporta- 
tion from Prince Rupert to Alaska. 

. d. Returning to Seattle or other United States city from Alaska 
y: 
(1) Another vessel, presumably United States-flag. 
(2) Commercial aircraft. 

(3) Ferry, United States and foreign, if any. 

(4) Railroad. 

(5) Bus. 
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(6) Any combination of the above. 

Transportation of passengers by vessel (including ferry) from 
Alaska to Seattle or any other United States coastwise point would 
be required to be by coastwise-qualified vessel. Transportation of 
passengers by any other means or combination of means from 
Alaska to Seattle or any other United States coastwise point would 
not violate the coastwise laws. (See 2.c., above, and general discus- 
sion of the applicability of the coastwise laws at the beginning of 
this letter.) 

e. Would it make any difference if the time-charterer made the 
travel arrangements for travel from: 

(1) Prince Rupert to the Alaska point of return for the United 
States; 

(2) The Alaska point of return to the United States; or 

(3) Both (1) an (2) above? 

f. Would it make any difference if the time-charterer or any of 
its owners had an equity interest in any of the forms of transporta- 
tion in c., d. or e., above (i.e., bus, ferry, railroad or airline), from 
Prince Rupert to Alaska and/or from Alaska to a United States 
city? 

g. Would advertising make any difference, such as illustrations 
above (i.e., see 1.d.(1), (2) and (8), above), or “Take the inland pas- 
sage to Prince Rupert, overland to the Yukon and Alaska, fly back 
to Seattle (or any other United States city)?” 

These variations would have no effect on the applicability of the 
coastwise laws to the alternatives discussed above. 

3. Passengers northbound (repositioning), embark Seattle, disem- 
bark Prince Rupert, but return to port other than Seattle. Purpose 
would be to reposition vessel during northern winter. 

a. Return to another United States port, such as Los Angeles. 

This alternative would violate the coastwise laws (46 U.S.C. 289) 
unless the continuity of the transportation of the passengers was 
broken by the stop in Prince Rupert. The determination of whether 
the continuity of the transportation is broken in cases such as this 
depends on the particular facts involved. There is no hard and fast 
rule. However, if the passengers left the vessel in Prince Rupert 
and stayed ashore for a substantial period, for example, 2 v 2ks, 
and visited friends or toured western Canada and/or Alask.. the 
continuity of the transportation would be broken and there would 
be no violation of the coastwise laws. 

b. Return to nearby foreign port, such as Ensenada or Puerto 
Vallarta, Mexico. 

This alternative would not violate the coastwise laws because 
passengers would not be transported between coastwise points. 

c. Return to United States port (e.g., Los Angeles) after touching 
nearby foreign port. 

The stop at a nearby foreign port (see 19 CFR 4.80a(c)) on the 
return from Prince Rupert to a United States port would not affect 
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the applicability of the coastwise laws (see 19 CFR 4.80a(a)(3)), as 
discussed in 3.a., above. 

d. Return to United States at another United States port (e.g., 
Miami) after touching a foreign port (e.g., South America). 

This alternative would not violate the coastwise laws, in the ab- 
sence of evidence that coastwise transportation was the primary 
object of the voyage (see 19 CFR 4.80a(b)), because the vessel would 
touch at a foreign port other than a nearby foreign port. The deter- 
mination of whether coastwise transportation is the primary object 
of a voyage is a factual one, depending on the particular facts in- 
volved. However, the advertising (see 1.d. and 2.g., above, and 3-f., 
below) of such a cruise could be relevant in making that determina- 
tion. 

Of course, if the continuity of the transportation were broken at 
either Prince Rupert or another foreign port before the vessel re- 
turned to the United States from Prince Rupert (see our answer to 
3.a., above), this alternative would not violate the coastwise laws. 

e. Would it matter if return (repositioning voyage) were on same 
time-chartered vessel or different vessel time-chartered by same 
company? 

If the return to a United States port from Prince Rupert were by 
a different vessel from that which provided the transportation from 
Seattle to Prince Rupert, the coastwise laws would not be violated, 
even if the continuity of transportation were not broken at Prince 
Rupert (see 3.a., above), assuming that no merchandise was trans- 
ported (see 1.c., above). This is so because 46 U.S.C. 289 does not 
prohibit the transportation of passengers and their accompanied 
baggage between two coastwise points via a non-coastwise point 
when the transportation from the first coastwise point to the non- 
coastwise point is by a different vessel than that between the non- 
coastwise point and the second coastwise point (see general discus- 
sion of the applicability of the coastwise laws at the beginning of 
this letter). 

f. Would advertising make any difference? (Somewhat of an exag- 
gerated example: “Take the great West Coast circle: Sail to Prince 
Rupert, drive to Alaska, sail to Los Angeles, see the California 
sights and drive home to Seattle at your own pace.’’) 

Such advertising would not affect the applicability of the coast- 
wise laws to the cruise described in the advertisement, although 
advertising could have an effect on the determination of whether 
coastwise transportation is the primary purpose of a voyage be- 
tween coastwise points via a foreign port other than a nearby for- 
eign port (see 3.d., above). 

4. Tour bus from Seattle (or other United States cities), embark- 
ing a bus and passengers on board vessel in Seattle, disembarking 
at Prince Rupert. 

a. Return to Seattle (or other United States cities) through 
Canada on same bus. 
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This alternative would not violate the coastwise laws because 
there would be no transportation by vessel of passengers between 
coastwise points (see 1.b.(1), above). The transportation of the bus 
would not violate 46 U.S.C. 883 because it would not be part of 
transportation between coastwise points. The bus would only be 
transported from Seattle to Prince Rupert; on the return trip to 
Seattle or other cities it would provide the transportation itself (see 
l.c., above). 

b. Tour Canada and Alaska, return to Prince Rupert, embark 
vessel in Prince Rupert, return to and disembark bus and passen- 
gers in Seattle: 

(1) Same time-chartered vessel. 

(2) Different time-chartered vessel with same ownership. 

This alternative would not violate the coastwise laws in either 
variation because there would be no transportation by vessel of 
passengers between coastwise points (see 1.b.(2), above) and no 
transportation of the bus between coastwise points (see 4.a., 
above). 

c. Tour Canada and Alaska, return to Seattle, or other United 
States city, from Alaska by: 

(1) United States or foreign ferry, if any. 

(2) Airline. 

(3) Railroad. 

Transportation of passengers by vessel from Alaska to Seattle or 
any other United States coastwise point would be required to be by 
coastwise-qualified vessel. Transportation of passengers by any 
other means of transportation from Alaska to Seattle or any other 
United States coastwise point would not violate the coastwise laws 
(see 2.d., above). 

d. Would it make any difference if time-charterer, or owners of 
time-charterer, had an equity interest in tour bus operations?” 

e. Would the nature of advertising make any difference, such as: 
“Take the inland passage to Prince Rupert, tour the Yukon and 
Alaska on scenic tour buses, relax aboard the M/V XXXX on your 
return to Seattle?” 

Neither of these variations would affect the applicability of the 
coastwise laws in the alternatives discussed in answer to 4.a., b. 
and c., above. 

5. Roll-on, roll-off northbound, embarking Seattle, disembarking 
Prince Rupert. 

a. Tractor of same carrier roll-on, not accompany ship, another 
tractor of same motor carrier roll-off ship in Prince Rupert. 

This alternative would not violate the coastwise laws (46 U.S.C. 
883), assuming that the roll-on, roll-off container and its contents 
were not transported onward to another point in the United States, 
whatever the means of transportation (see discussion below of 
other alternatives under 5). 

b. Bill of lading only through to Prince Rupert. 
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(1) Container opened and cargo only for Canadian delivery. 

This would not violate the coastwise laws (46 U.S.C. 883) because 
neither the containers not the cargo therein would be transported 
between coastwise points. 

(2) Canadian delivery to Prince Rupert warehouse with some 
goods resold from warehouse and ultimately moving to Alaska. Ca- 
nadian Customs presumably paid in Canada for all cargo. 

(3) Container opened in Prince Rupert, Canadian Customs paid, 
and some goods continue with same motor carrier to Alaska. 

The determination of whether the continuity of transportation of 
merchandise between coastwise points is broken at an intermediate 
non-coastwise point is a factual one which must be addressed on a 
case-by-case basis. However, we have ruled that when there was an 
expectation at the time of lading of merchandise in Alaska that 
one-half to two-thirds of the merchandise would not be sold in 
Canada, the facts of entry of the entire cargo through Canadian 
Customs and payment of Canadian Customs duties at Vancouver, 
British Columbia, would not break the continuity of transportation 
when some of the merchandise was transported onward, by any 
means of conveyance, from Vancouver to Seattle. (See also 32 Op. 
Att’y Gen. 350 (1920), 34 Op. Att’y Gen. 335 (1924), American Mari- 
time Association v. Blumenthal, 590 F. 2d 1156 (D.C. Cir. 1978; cert. 
den. 441 U.S. 943) and 19 CFR 4.80b.) 

c. Would it make any difference if goods ultimately moving to 
Alaska moved from Prince Rupert to Alaska on: 

(1) Railroad. 

(2) Motor carrier. 

(8) Motor carrier different from that of roll-on, roll-off. 

(4) Commercial airplane. 

(5) Any combination of the above? 

The only method of transportation which would affect the appli- 
cability of the coastwise laws (46 U.S.C. 883) to this alternative 
would be transportation by railroad. The effect of such transporta- 
tion is outlined below. 

The so-called third proviso to 46 U.S.C. 883 provides that: 


* * * this section shall not apply to merchandise transported 
between points within the continental United States, including 
Alaska, over through routes heretofore or hereafter recognized 
by the Interstate Commerce Commission for which routes rate 
tariffs have been or shall hereafter be filed with said Commis- 
sion when such routes are in part over Canadian rail lines and 
their own or other connecting water facilities. 


We have ruled that through routes are ‘“* * * recognized by the 
Interstate Commerce Commission * * *” within the meaning of the 
third proviso when tariffs for them have been filed with the Com- 
mission, have not subsequently been rejected, have been effective 
according to their terms, and have not been subsequently suspend- 
ed by the Commission or suspended or withdrawn. Any operator 
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may provide the connecting water facilities on a through route in 
compliance with this proviso, provided the operator is named in the 
tariffs filed. 

Thus, transportation over a through route recognized by the 
Interstate Commerce Commission from Seattle to a point in 
Alaska, via vessel from Seattle to Prince Rupert and Canadian rail 
onward to a point in Alaska, or a combination of Canadian rail and 
vessel onward to Alaska, could be permitted under the third provi- 
so. 

However, in this regard, you should be aware that since the de- 
regulation effected pursuant to the Staggers Rail Act of 1980 (94 
Stat. 1895, codified in title 49, United States Code), the application 
of the third proviso has been narrowed. In the context of a ruling 
on the applicability of the third proviso to rail-vessel transporta- 
tion between a port in the lower continental United States and a 
point in Alaska via a Canadian port, we have ruled that if the 
Interstate Commerce Commission does not accept for filing a rate 
tariff in connection with a through route for such transportation, 
and there is no rate tariff in effect for that through route, the 
ocean transportation portion of that service may not be performed 
by a non-coastwise-qualified vessel under the third proviso to 46 
U.S.C. 883. We are enclosing a copy of our ruling so holding, as 
well as a copy of H.R. 1076, a bill now before Congress under which 
the third proviso would be revoked. 

6. Passengers southbound, embark in Prince Rupert and disem- 
bark Seattle. All of the foregoing could essentially be reversed for 
the southbound voyage from Prince Rupert to Seattle. Presumably, 
however, the only change would be in the direction of travel. Is 
this true? 

Generally, the same principles regarding the applicability of the 
coastwise laws discussed above would also apply to the transporta- 
tion of passengers southward from Prince Rupert. 

The foregoing transportation alternatives have been discussed in 
the context of the coastwise laws. However, some of the alterna- 
tives would involve the transportation of passengers from a point 
in Alaska to Seattle or another United States city by commercial 
aircraft or bus (e.g., 2.d. and 4.c.). With regard to the transportation 
by commercial aircraft of passengers from Alaska to Seattle or any 
other United States city, your attention is directed to 49 U.S.C. 
1508(b). Under that provision, foreign civil aircraft may not take on 
at any point within the United States persons, property or mail 
carried for compensation or hire and destined for another point 
within the United States. The Civil Aeronautics Board administers 
49 U.S.C. 1508(b). If your constituent desires more information 
about the applicability of this provision to his proposed business 
venture, he may write to the Director, Bureau of Enforcement, 
Civil Aeronautics Board, Washington, D.C. 20482. 
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With regard to the transportation by bus of passengers from 
Alaska to Seattle or any other United States city, your attention is 
directed to section 123.14, Customs Regulations (19 CFDR 123.14). 
Under section 123.14, buses which have their principal base of op- 
eration in a foreign country and which are engaged in internation- 
al traffic, arriving with merchandise or passengers destined to 
points in the United States, or arriving empty or loaded for the 
purpose of taking out merchandise or passengers, may be admitted 
without formal entry or the payment of duty. Such buses may not 
engage in local traffic, unless they are in use on a regularly sched- 
uled trip and the carriage of merchandise or passengers in local 
traffic is directly incidental to the international schedule. A copy of 
section 123.14 is enclosed for your information. 

We hope that this will be helpful in responding to your constitu- 
ent’s request. If we can be of further assistance, please feel free to 
call on us. 


(C.S.D. 84-54) 


This ruling holds that transaction value is represented by the 
sale price in the transaction which most directly causes the 
merchandise to be exported to the United States. (sec. 402(b), 
TAA) 


Date: December 1, 1983 
File: CLA-2 CO:R:CV:VS 
543098 CW 

This is in response to your letter of June 3, 1983, in which you 
request a legal ruling regarding which of two possible sale prices 
should represent transaction value under section 402(b) of the 
Tariff Act of 1930, as amended by the Trade Agreements Act of 
1979 (TAA), with respect to certain prospective transactions. 

You state that A, an English company, plans to enter into an 
agreement with C, a shoe manufacturer in El Salvador, to purchase 
shoes which are to be shipped directly to the United States. A will 
pay C $6.00 a pair for the shoes. A, in turn, will sell the shoes to D, 
a United States company, for $8.00. B, a subsidiary of D and the 
importer of record of the shoes, will pay the applicable duties and 
will deliver the shoes to D. You advise that the $8.00 price to D 
“could include, but is not limited to, an exclusive right held by A to 
sell C’s shoes in the United States, i.e., the additional $2.00.” You 
also indicate that the invoices reflecting the $8.00 price to D will be 
available to Customs at the time of entry. 

Based upon our holding in TAA No. 57, dated January 21, 1983, 
you contend that as there would be no exportation to the United 
States without the contract between A and C, the transaction be- 
tween those two parties is the one which most dirsctly causes the 
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exportation of the shoes to the United States. Thus, you claim that 
the transaction value for the shoes should equal $6.00 a pair. 

As an alternative argument, you maintain that the additional 
$2.00 paid by D to A constitutes an “exclusivity fee” and, therefore, 
pursuant to TAA No. 29, this fee should not be included in transac- 
tion value as a royalty or license fee under section 402(b\(1)(D) of 
the TAA. 

As you know, section 402(b) defines transaction value as “the 
price actually paid or payable for the imported merchandise when 
sold for exportation to the United States, plus amounts” for certain 
items not already included in the price. We held in TAA No. 57 
that: 


* * * the transaction to which the phrase ‘when sold for ex- 
portation to the United States” refers when there are two or 
more transactions which might give rise to a transaction value, 
is the transaction which most directly causes the merchandise 
to be exported to the United States. 


In that case, there were two sales of the same merchandise “for ex- 
portation to the United States.” One sale was between a foreign 
manufacturer and another unrelated foreign company and the 
second sale was between the second foreign company and a United 
States company. We held that the second sale between the foreign 
company and the United States company most directly caused the 
merchandise to be exported. 

The Statement of Administrative Action relating to section 402 
of the TAA provides that “As a general rule, the Customs value de- 
termined under proposed section 402 will be on the basis of infor- 
mation readily available in the United States.” We believe that our 
interpretation of the words “when sold for exportation to the 
United States” set forth in TAA No. 57 conforms to the above- 
stated intention since it generally results in our basing transaction 
value on information available in the United States. In contrast to 
this result, a determination that the above-quoted phrase refers to 
the transaction between the foreign manufacturer and the second 
foreign company would require transaction value to be based on in- 
formation derived primarily from foreign sources. 

Therefore, applying our holding in TAA No. 57 to the facts in 
this case, it is clear that the transaction which most directly causes 
the shoes to be exported from El Salvador to the United States is 
the sale from the English company, A, to the purchaser in the 
United States, D. 

We also disagree with your contention vhat since $2.00 of the 
$8.00 price to D constitutes an “exclusivity fee,” the $2.00 is not 
part of transaction value pursuant to TAA No. 29, dated June 10, 
1981. That ruling involved a situation in which an importer was to 
pay a foreign supplier a fixed annual fee for the right to be the 
supplier’s exclusive United States distributor. The “exclusivity fee” 
in that case was to be paid separately from the price of the mer- 
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chandise and the amount of the fee would have no bearing on the 
volume or value of the merchandise purchased or resold. There was 
no question in that case that the “exclusivity fee’ not part of the 
“price actually paid or payable’ as those words are defined in sec- 
tion 402(b)(4(A) of the TAA. The sole issue was whether such a fee 
would be included in transaction value as a “royalty or license fee”’ 
under section 402(b)(1D) of the TAA. 

Your description of the facts in this case includes the statement 
that “The price paid by ‘D’ to ‘A’ is $8.00 per pair. . .” Thus, there 
is no question that the $2.00 fee is included in the price actually 
paid or payable for the merchandise. Moreover, there is nothing in 
the TAA which would permit the deduction of this amount from 
transaction value. 

On the basis of the information provided, it is our conclusion 
that the transaction value of the merchandise would be $8.00 


(C.S.D. 84-55) 


This ruling holds that certain thread protectors, specially de- 
signed to protect pipe and pipe threads from corrosion and me- 
chanical damage as well as allowing for certain manufacturing 
functions during the production stage, may not be admitted 
temporarily free of duty under item 864.55, TSUS, as articles 
used exclusively in connection with the manufacture or produc- 


tion of articles for export 


Date: December 8, 1983 
File: CON-9-CO:R:CD:D 
215868, 216461 L 

Issue: May certain thread protectors, said to act as specially de- 
signed tools with the purpose of providing total protection from 
corrosion and impact damage during handling as well as allowing 
certain manufacturing functions while the threading of the pipe is 
in the production stage, be admitted temporarily free of duty under 
bond under item 864.55 Tariff Schedules of the United States as ar- 
ticles of special design for temporary use exclusively in the manu- 
facture or production of articles for export? 

Facts: A company manufactures what are described as specially 
designed thread protectors for use specifically in the “oil country 
tubular industry.” The thread protectors are said to act as specially 
designed tools with the purpose of providing total protection from 
corrosion and impact damage during handling and of allowing cer- 
tain manufacturing functions while the threading of the pipe is in 
the production stage. 

The thread protectors are manufactured in sets consisting of a 
pin protector and a box protector. The protectors are manufactured 
specifically for different sizes of oil company tubulars, both tubing 
and casing. They are manufactured with both open and closed end 





CUSTOMS 79 


features. They have a steel housing for rigidity and impact resist- 
ance, elastomer lining conforming to the threads (of the tubular to 
be protected) to minimize impact damage, and specially-built end 
seal features to protect the tubulars for corrosion. 

The protectors are said to be unique in that the following produc- 
tion operations may be performed while thay are installed: 

1. Full length drifting through the entire tube, including the 
threaded areas. 

2. In-line inspection during production, both visual and by gaug- 
ing. 

3. Straightening bent joints. 

4. Brushing and coating. 

5. NDT (non-destructive testing) both in the plant, in the field, 
and at the well site before and after application if the string is in 
the well. 

It is submitted that the protectors are used in both the manufac- 
turing process (of the tubular products) and in additional fabrica- 
tion procedures after manufacture of the product and that they 
qualify as articles of special design for temporary use exclusively in 
connection with the manufacture or production of articles for 
export. 

Law and analysis: Item 864.55, TSUS, provides for the temporary 
importation free of duty under bond for “articles of special design 
for temporary use exclusively in connection with the manufacture 
or production of articles for export.” It was introduced into the 
Tariff Act of 1930 by the Customs Administrative Act of 1938, and 
was originally a part of section 308(9), the predecessor of items 
864.50 and 864.55, TSUS. 

The legislative history of the Customs Administrative Act of 
1938, as it relates to 864.55, has been discussed in C.S.D. 82-158. 
Item 864.55 item contemplates the temporary importation of an ar- 
ticle of special design, such as a mold, to be used directly in the 
production of articles in the United States for export. We do not 
believe that the indirect relationship between a thread protector 
and the threading of pipe in a factory would suffice to bring the 
thread protector within the scope of articles covered by item 
864.55. Further, although the thread protectors possibly could be 
considered as of special design and all of the articles with which 
they are to be used would be exported, we do not believe that their 
use, as described in the submission and accompanying literature, 
could be said to result in the manufacture or production of articles 
in the United States. Finally, we fail to see how threads could be 
inspected with thread protectors in place, why thread protectors 
would be in place if the string is in the well, and, at least with re- 
spect to closed end thread protectors, how full length drifting and 
in-line inspection could be performed with the protectors in place. 

Holding: Articles described as thread protectors and used to pro- 
tect pipe from corrosion and the pipe threads from corrosion and 
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mechanical damage are not used in the manufacture or production 
of articles in the United States and are not eligible for entry under 
item 864.55, TSUS. 


(C.S.D. 84-56) 


This ruling holds that the country of origin marking requirement 
applicable to distributors of industrial fasteners has been modi- 
fied to permit a country of origin label to be affixed to con- 
tainers of repackaged fasteners which will list only the major 
source countries from whch a particular repackager acquires 
his stock, 19 CFR 134.25. This new regulation became effective 
October 24, 1983. 


Date: December 12, 1983 
File: MAR-2-05 CO:R:E:E 
723668 HL 

This ruling concerns the application of Customs Regulation, sec- 
tion 134.25 (19 CFR 134.25), to distributors of industrial fasteners. 

Issue: Whether distributors of industrial fasteners, who repack- 
age imported J-list articles (nuts, bolts, washers, etc.) may be ex- 
empted from the requirement imposed by 19 CFR 134.25 that the 
containers of the repackaged articles must be marked with the 
country of origin; economic hardship is claimed. 

Facts: Distributors of industrial fasteners may either import di- 
rectly, but generally purchase from importers industrial fasteners 
in kegs that are marked with the country of origin of the contents. 
The fasteners (nuts, bolts, washers, etc.) are J-list articles that need 
not be individually marked according to 19 CFR 134.33. The fasten- 
ers are then inventoried by the distributor according to the type, 
size, raw material, and grade of the product, irrespective of the 
country of origin (which may be one of 30 different countries). Each 
distributor may carry as many as 40,000 different fastener sizes 
and varieties. A single size fastener may be stocked in a keg that 
contains thousands of that single size. Kegs of the same fastener 
from different countries are often commingled to save warehouse 
space. When the distributor resells, his customer is generally an 
original equipment manufacturer or maintenance and repair serv- 
ice user. Such a customer may require an assortment of different 
fasteners which the distributor will assemble in a new package for 
shipment. This package will contain fasteners from a number of 
foreign countries which, due to the prior commingling and sheer 
quantity and variety, can no longer be identified. In order to accu- 
rately identify the repackaged contents, commingling must stop. 
This will result in a vast increase in the warehouse space needed to 
accomodate a further breakdown of fastener size and variety into 
source country of origin. Because repackaged assortments and 
source countries are constantly in flux, labels for the new contain- 
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ers would also be in constant flux. Additional man-hours would be 
required to track the country of origin of every nut and bolt from 
keg to repackaged assortment. Complex recordkeeping and supervi- 
sion would also be needed. Further tracking problems would also 
be created when the distributor shipped fasteners to be plated in 
bulk and returned for repackaging.?! 

As previously stated, a distributor of industrial fasteners may 
procure his stock from 30 different countries. However, it has been 
submitted that 5 countries account for approximately 90 percent of 
all imported industrial fasteners. These 5 countries, in descending 
order of contribution to total imports, are: Japan, Taiwan, Canada, 
Kcerea, and China. 

Law and analysis: Customs Regulation, section 134.25, requires 
that containers of repackaged J-list articles must be marked to in- 
dicate the country of origin of the repackaged contents by either 
the importer who repackages the articles or the purchaser or trans- 
feree of such articles who does the repackaging, and that the im- 
porter must certify to the district director on entry that the re- 
packaged containers will be marked or that he will notify the pur- 
chaser or transferee of such marking requirement. 

The effective date of this regulation is October 24, 1983. Customs 
has previously held that this regulation does not apply to stock re- 
ceived prior to the effective date. 

Pursuant to 19 CFR 134.33, J-list articles (nuts, bolts, etc.) need 
not be individually marked. However, such articles are generally 
imported in bulk (in kegs) and repackaging is a common operation 
with this kind of importation. Although the bulk container will be 
marked, the repackaged containers (but for this new regulation) 
are not likely to be marked with the country of origin of the re- 
packaged contents. The new regulation, 19 CFR 134.25, will enable 
the ultimate purchaser to know the origin of the articles he is 
buying. As such, the regulation is not only consistent with, but ful- 
fills the legislative purpose of 19 U.S.C. 1304, i.e., to enable the ulti- 
mate purchaser of the goods to decide for himself whether he 
would buy or refuse to buy them. Globemaster, Inc. v. United 
States, 68 Cust. Ct. 77, C.D. 4340 (1972). The ultimate purchaser is 
required to have this election. Exceptions to this rule, such as that 
in 19 U.S.C. 1304(a)(3)(K), must be strictly construed. 

It is our position that a complete exemption in this case is not 
necessary. On the other hand, it is obvious that strict adherence to 
19 CFR 134.25 on the part of many distributors of industrial fasten- 
ers would not be feasible. Of course, 19 CFR 134.25 should be ad- 
hered to if possible. However, if a distributor believes it would be 
economically unfeasible to strictly adhere to the regulation, the 
Customs Service has decided to permit him to affix a country of 


1 The Customs Service is of the opinion that merely plating a fastener will not substantially transform it into 
a new and different article under usual circumstances in order to qualify for a marking exception. Of course, 
repackaging alone is not a substantial transformation, nor is assembling a washer onto a bolt. 
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origin label to containers of repackaged fasteners which will list 
only the major source countries from which a particular repack- 
ager acquires his stock. This list should begin with that country 
from which a distributor obtains the greatest percentage (by weight 
or piece) of his stock. This will vary from one distributor to an- 
other. Some distributors may want to be precise, while others may 
find it difficult to calculate. Thus, it may be helpful to note that, 
according to statistics, 5 countries supply about 90 percent (by 
value and weight) of all imported fasteners in the following order: 
Japan, Taiwan, Canada, Korea, and China. It will not be necessary 
to list all countries from which a particular repackager obtains 
only relatively small quantities of fasteners. 

Thus, a label may read: “This package contains articles from one 
or more countries, including the following: (list of major source 
countries in order of percentage contribution to a distributor’s 
overall stock) or (Japan, Taiwan, Canada, Korea, China).’’? 

Customs believes that this solution will eliminate the economic 
prohibitions of strict compliance, but will preserve the repackager’s 
obligation to advise the ultimate purchaser of the foreign origin of 
the repackaged fasteners. 

The only repackaged containers of fasteners which Customs will 
completely exempt from marking are those packages which are too 
small to physically attach or insert a legible label. In this regard, it 
is our understanding that fastener boxes may be as small as 2.9 
cubic inches, i.e, 14%” x 1” x 2%”. We believe that this box could 
be labeled and is not exempt. (Of course, in such a case, we would 
not expect the country of origin label to appear on the same side of 
the box as the U.S. address of the distributor.) Transparent plastic 
packets into which a label may be inserted would not be exempt 
either. If a distributor believes he cannot label a smaller size box 
or packet, an exemption will be available provided the district di- 
rector concurs. 

It must be understood that the modifications and exemptions 
granted by this ruling apply only to fasteners conforming to specifi- 
cations of the ANSI (American National Standards Institute), the 
IFI (Industrial Fastener Institute), or the MIL (Military). Custom- 
made fasteners not conforming to ANSI or IFI specifications are 
fully subject to the requirements of 19 CFR 134.25. 

Distributors of industrial fasteners will have 45 days from the 
date of this ruling to comply with 19 CFR 134.25 in the manner 
herein suggested. 

Holding: The country of origin marking requirements imposed by 
19 CFR 134.25 upon distributors of industrial fasteners will be 
modified to permit a country of origin label to be affixed to con- 
tainers of repackaged fasteners which reads: “This package con- 

2 If a distributor consistently adds a substantial amount of American-made fasteners to his packages so that 


the United States is a major source country, then the label may read: “This package contains a mixture of do- 
mestic articles and articles from one or more foreign countries, including the following: (list).” 
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tains articles from one or more countries, including the following: 
(list of major source countries in order of percentage contribution 
to a distributor’s overall stock) or (Japan, Taiwan, Canada, Korea, 
China).” It is not necessary to list all countries from which a re- 
packager obtains only relatively small quantities of fasteners. 

A container of repackaged fasteners which is too small to attach 
or insert a legible label need not be marked, provided the district 
director agrees. 

The modifications and exemptions granted by this ruling apply 
only to fasteners conforming to ANSI, IFI or MIL specifications. 


(C.S.D. 84-57) 


This ruling holds that a yacht admitted free of duty under item 
820.30, TSUS, if apparently not imported for sale, does not 
become dutiable if later sold in the United States 


Date: December 14, 1983 
File: VES-4-03-CO:R:CD:C 
106470, 106187 HS 


This is in response to your letter of November 7, 1983, requesting 
a ruling that you are permitted to sell your yacht without payment 
of duty and that it is not necessary for your “License to cruise in 
the waters of the State of Maryland” to state “duty must be paid 


immediately if yacht is offered for sale.” 

Your yacht, the (Name), was imported free of duty under item 
820.30, Tariff Schedules of the United States (TSUS). Section 148.87 
of the Customs Regulations provides that the baggage and effects of 
the alien officers and employees of, or representatives of foreign 
governments, to the organizations designated by the President of 
the United States as public international organizations pursuant to 
section 1 of the International Organizations Immunities Act (22 
U.S.C. 288), and the baggage and effects of their families, guests 
and servants shall be admitted free of duty and without entry 
under item 820.30, TSUS. The International Monetary Fund was 
designated as such a public international organization by Executive 
Order 9751 dated July 11, 1946. 

Schedule 8, part 2, subpart C, headnote 1, TSUS, states that the 
term “baggage and effects” includes all articles which were in the 
possession abroad, and are being imported in connection with the 
arrival, of a person and which are intended for his bona fide per- 
sonal or household use, but does not include articles imported as an 
accommodation to others or for sale or other commercial use. 

Your yacht, the (Name), was imported in connection with your 
arrival as an employee of the (organization name) and was in your 
possession abroad. At the time it was cleared in Baltimore at the 
end of April, 1983, you claimed you had no intention of selling the 
yacht. Accordingly, the yacht was admitted free of duty under item 
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820.30 TSUS. As there is no indication in the TSUS that articles 
imported under item 820.30 would become dutiable if later sold, it 
is our view that a yacht correctly admitted free of duty and with- 
out entry under item 820.30, TSUS, if obviously not imported for 
sale, does not become dutiable if it is later sold in the United 
States. Accordingly, you may sell your yacht without payment of 
duty. 

A large percentage of yachts traveling the waters of Baltimore 
with the “License to cruise in the waters of the State of Maryland” 
were not imported under item 820.30, TSUS, and would be dutiable 
if sold. The form issued to the (Name) is a standard form issued in 
the Baltimore district and the language concerning duty would be 
applicable to most vessels. Accordingly, we recommend that either 
you carry this letter with the license as evidence that your yacht is 
not dutiable if offered for sale, or show this letter to the officials in 
Baltimore and ask that the line “duty must be paid immediately if 
yacht is offered for sale” be blackened out on your license. 


(C.S.D. 84-58) 


This ruling holds that a drawback claimant must show evidence 
to support its assertion of compliance with former 19 U.S.C. 
22.5(e), (redesignated as 19 CFR 191.382(c) by T.D. 83-212), and 


the refusal to amend a drawback claim because the amend- 
ment was untimely under former 19 CFR 22-13(a), is not cor- 
rectable under 19 U.S.C. 1520(c)(1). 


Date: December 16, 1983 
File: DRA-1-CO:R:CD:D 
216335 R 

Issue: 1. Whether a drawback claimant has shown use of import- 
ed crude oil under former 19 CFR 22.5(e) so as to establish its eligi- 
bility to drawback? 

2. Whether the refusal to consider an amendment of a drawback 
claim is a clerical error, mistake of fact, or other inadvertence 
under 19 U.S.C. 1520(c)(1)? 

Fact: A drawback claimant imported crude oil on eight entries 
during the period from January 11, 1973, to April 16, 1975. The 
claimant designated those entries as the basis of a drawback claim 
under 19 U.S.C. 1313(b) and filed its claim on December 20, 1978. 
During an audit of that claim, a Customs auditor found that the oil 
on three of the eight entries was traded to another company by the 
claimant, that the oil on three other entries within those eight en- 
tries was transferred to still another company which processed it, 
and that the claimant lacked records as to the use of the oil on a 
seventh entry within those eight entries. 

The articles on which the drawback claim was based were ex- 
ported during the period from January 14, 1976, to December 21, 
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1978. On March 8, 1982, about 5 years and 3 months after the last 
exportation, the claimant tried to amend its claim by designating 
other imported entries as the basis for drawback. The amendment 
was not accepted by the Customs Service and the claim was liqui- 
dated on February 11, 1983, with a demand for repayment to the 
Customs Service of amounts paid to the claimant under the accel- 
erated payment of drawback program. 

The claimant protested that liquidation by filing its protest on 
May 12, 1983, 90 days after that liquidation. 

The claimant asserts that the 8 import entries that it originally 
designated were used in accordance with former 19 CFR 22.5(e) 
(which has been redesignated as 19 CFR 191.32(c) by T.D. 83-212 
(48 F.R. 46740)) and that it is entitled to drawback on that basis. In 
support of that assertion, the protest contains a statement on the 
disposition of those eight entries. The claimant asserts that the oil 
imported under four of the entries was traded to another refinery 
under Presidential Proclamation No. 3279 of March 19, 1959, 73 
Stat c25 (1959), as amended (hereinafter referred to as Proc. No. 
3279). No evidence was furnished in support of that assertion. 

The claimant asserts that the oil imported on three of those 
eight import entries was processed for it by still another refiner 
and that such use was permitted under former 19 CFR 22.5(e). In 
support of this contention, the claimant submitted an affidavit of a 
senior vice president of the claimant and a copy of the agreement 
that the claimant is said to have had with the processing refiner. 
No other evidence was furnished. 

Copies of manufacturer’s statements which were signed by the 
claimant on July 28, 1964; May 4, 1966; July 20, 1966; June 25, 
1971, and June 21, 1973, were furnished by the Customs field office 
involved. In none of these statements is there any mention of the 
contract between the claimant and the processing refiner or the lo- 
cation of the processing refiner’s refinery. It is noteworthy that the 
agreement was not disclosed to the Customs Service until after the 
protest was filed, namely not until May 25, 1983. 

The affidavit of the claimant’s senior vice president states that 
the crude oil delivered to the processing refiner was to be delivered 
to the claimant or the claimant’s customers. The affidavit states 
that under the claimant’s agreement with the processing refiner, 
the claimant held title to the crude oil delivered to the processing 
refiner and to the products following the processing refiner’s proc- 
essing until delivered to the claimant’s customers. Those state- 
ments are inconsistent with certain provisions of the copy of the 
contract that was furnished to the Customs Service on May 25, 
1983. 

The second sentence of paragraph 3.2 of the contract states: 
“Risk of loss on each barrel of Crude Oil shall pass to the Processor 
as the Crude Oil passes the flange connecting the vessel’s perma- 
nent hose connection and the Refinery receiving facilities.” 
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Under paragraph 2.1 of the contract the processing refiner is re- 
quired to deliver only 100 percent of the diesel fuel and gas oil in 
the crude oil. It is required to deliver only 30 percent of the eth- 
anes, 60 percent of the propane, and 40 percent of the light straight 
run plus additional percentages of reformer feed in those catego- 
ries. 

The second sentence of paragraph 6.1 of that contract provides: 
“Title to and risk of loss on each barrel of Product delivered to 
[claimant’s customer] shall pass to [claimant’s customer] when de- 
livered into the storage facilities at the Refinery.” The third sen- 
tence of that paragraph provides: “Verification of Product deliv- 
eries hereunder made into storage facilities at the Refinery for 
[claimant’s customer] shall be the subject of a separate agreement 
between [claimant’s customer] and Processor, and [claimant] shall 
not be liable to [claimant’s customer] for any shortage of delivery 
or failure of any Product to meet the required specifications here- 
under.” 

Law and analysis: The provisions of former 19 CFR 22.5(e) were 
the result of Proc. No. 3279. Section 3(b)\(3) of that proclamation au- 
thorized the Secretary of the Interior to set regulations to allow a 
licensee to exchange imported crude oil and unfinished oil for do- 
mestic crude oil or unfinished oil. The Secretary of the Interior was 
to be notified in advance of the exchange, the exchange was to be 
done on a current basis, and the domestic crude or unfinished oil 
was to be processed in the licensee’s refinery. The Treasury Depart- 
ment appears to have found that the importation and use of im- 
ported oil was set by a mandatory Government program, that the 
oil imported and the oil exchanged were strictly accounted for and 
were interchangeable, and that the imported oil which was ex- 
changed was used by the licensee because that oil was part of the 
licensee’s import allocation based on refinery input and the licens- 
ee was required to process the amount of oil imported in its refin- 
ery. 

With respect to drawback eligibility the Treasury Department 
agreed with the Commissioner of Customs that 19 U.S.C. 1313(b) re- 
quired use of the imported merchandise by a manufacturer. How- 
ever, in order to deal with what was viewed as a unique situation 
created by the Government’s mandatory oil import program, the 
Department proposed to amend the Customs Regulations. That pro- 
posal was published in the Federal Register on October 26, 1962 (27 
FR 10417). It proposed to amend former 19 CFR 22.5 by adding the 
following as a new paragraph: 


(e) For purposes of compliance with paragraph (a)(2) of this 
section, the use of domestic crude petroleum taken in exchange 
for imported crude petroleum in conformity with Presidential 
Proclamation 3279 of March 10, 1959, and the Oil Import regu- 
lations issued thereunder, shall constitute use of the imported 
crude petroleum. 
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After reviewing the comments received on the proposal, a final 
rule was published as T.D. 55839 on February 22, 1963 (28 FR 1727) 
which has continued unchanged: 


(e) For purposes of compliance with subparagraph (a)(2) of 
this section, the use of domestic crude petroleum taken in ex- 
change for imported crude petroleum in conformity with Presi- 
dential Proclamation No. 3279 of March 19, 1959, and the Oil 
Import Regulations issued thereunder, shall constitute use of 
the imported crude petroleum, provided no certificate of deliv- 
ery on Customs Form 75433 is issued covering such imported 
crude petroleum. 


Although Proc. No. 3279 has been amended extensively, it never 
authorized payment of drawback. The sole basis for drawback, with 
respect to exchanges under that proclamation is governed by 
former 19 CFR 22.5(e). Thus, while Proc. No. 3279, as amended, al- 
lowed exchanges of crude petroleum or unfinished oil, drawback 
eligibility was limited to exchanges of crude petroleum. 

In order to establish drawback eligibility, a claimant must estab- 
lish with proper evidence the facts of importation, manufacture, ex- 
portation, and compliance with the applicable regulations. Ciba 
Company, Inc. v. U.S., 27 Cust. Ct. 144, CD 1859 (1951); Romar 
Trading Co., Inc. v. U.S., 27 Cust. Ct. 34, CD 1344 (1951); and U.S. v. 
Lockheed Petroleum Services, Ltd., C.A.F.C. Appeal No. 82-35 
(1983). With respect to four of the import entries designated as a 
basis for drawback, the claimant asserts in its protest that it com- 
plied with former 19 CFR 22.5(e). However, assertions of counsel 
are not a substitute for evidence. Bar Bea Truck Leasing Co., Inc. v. 
U.S., 5 CIT —, Slip Op. 82-22 (1983). Inasmuch as the claimant’s 
assertions of compliance are unsupported by any evidence, it 
cannot be said that the claimant has established that it is eligible 
for drawback on the basis of the four entries it asserts were traded 
under Proc. No. 3279 and processed in accordance with former 19 
CFR 22.5(e). It is noted that with respect to one of those four 
import entries, the Customs auditor reported that the claimant was 
unable to produce any records on the entry when he audited the 
drawback claim. 

With respect to three of the import entries, the claimant asserts 
that it processed the crude oil by employing another refiner. It as- 
serts that the processing by that refiner complied with former 19 
CFR 22.5(e). In order to comply with the provisions of former 19 
U.S.C. 22.5(e), it is necessary to comply with the provisions of Proc. 
No. 3279. That proclamation requires that the licensee’s imported 
crude petroleum be exchanged for domestic crude petroleum. The 
only evidence presented by the claimant on this point, the affidavit 
of one of the claimant’s officers and a copy of the claimant’s con- 
tract with the actual processor, does not support the claimant’s as- 
sertion. The contract indicates that the claimant did not get a full 
return of the processed product from the processor. The contract 
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also indicates that the processor, and not the claimant had title, 
risk of loss, and responsibility for the end-product specifications 
with respect to the claimant’s customer. In addition, a requirement 
of Proc. No. 3279 which was cited as a prime reason for extending 
drawback eligibility to exchanged oil, that is, the requirement that 
the exchanged domestic oil be processed in the licensee’s refinery, 
does not appear to have been met. The contract indicates that the 
processing was done at other than the claimant’s refinery. Finally, 
the claimant has presented no evidence with respect to the actual 
use of the oil imported on the three import entries. Even without 
the inconsistencies noted with respect to the contract and the re- 
quirements of former 19 CFR 22.5(e), which incorporates the re- 
quirement of Proc. No. 3279, the lack of evidence on the three en- 
tries imposes a barrier to a finding of drawback eligibility. In addi- 
tion, the contract terms also appear to preclude consideration 
under T.D. 55027(2). 

The second major contention of the claimant is that the Customs 
Service erred in not accepting the claimant’s redesignated import 
entries under 19 U.S.C. 1520(c)(1). The claimant bases its contention 
on 19 CFR 173.3. However, that regulation merely implements the 
statute, 19 U.S.C. 1520(c)(1). There is some question whether 19 
U.S.C. 1520(c)(1) applies. The statute by its very terms concerns 
errors brought to the attention of the appropriate Customs officer 
within 1 year after the date of liquidation of an entry. The claim- 
ant redesignated the import entries on March 8, 1982. The draw- 
back entry was not liquidated until February 11, 1983. Thus, rather 
than trying to correct an error after liquidation, the claimant tried 
to change the drawback claim almost 1 year before liquidation. 
Given the fact that the appropriate Customs officer was aware of 
the attempted change before liquidation, it can hardly be argued 
that the drawback claim was liquidated in ignorance of the claim- 
ant’s attempted change. 

The appropriate Customs officer stated that the attempted redes- 
ignated import entries were not considered because they were sub- 
mitted after the expiration of the 3-year period for amendment of 
drawback claims set by former 19 CFR 22.13(a) (now redesignated 
19 CFR 191.61). Under former 19 CFR 22.13(a) a drawback claim 
that is not completed within 3 years after the date the articles are 
exported is to be treated as abandoned. The claim for drawback is 
based on articles that were exported during the period from Janu- 
ary 14, 1976, to December 21, 1976. The claimant submitted the re- 
designated import entries on March 8, 1982, a time well outside the 
3-year period set by former 19 CFR 22.13(a). Thus, the real issue is 
whether the appropriate Customs officer correctly applied 19 CFR 
22.13(a) in refusing to consider the attempted redesignations in liq- 
uidating the drawback claim. As such, it appears to clearly involve 
the interpretation of a law, namely former 19 CFR 22.13(a) which 
was promulgated under the authority set by 19 U.S.C. 1313(k). An 
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alleged error in judgement on the application of any law is clearly 
excluded from coming under 19 U.S.C. 1520(c\(1). Hambro Automo- 
tive Corp. v. U.S., 81 Cust. Ct. 29, C.D. 4716 (1978), aff'd 66 CCPA. 
113, CAD 1231 (1079); Mattel, Inc. v. U.S., 72 Cust. Ct. 257, 263-265, 
CD 4547 (1974) and cases cited therein; and C. J. Tower and Sons of 
Buffalo Inc. v. U.S., 68 Cust. Ct. 17, CD 4327, aff'd 61 CCP 90, CAD 
1129 (1974). The claimant not only intentionally designated the 
first import entries as the basis for drawback but even in its pro- 
test continues to state that those entries legally support its draw- 
back claim. The claimant’s redesignated entries are advanced only 
as an alternative. The only issue presented is whether it was an 
error for the appropriate Customs officer to apply the provisions of 
former 19 CFR 22.13(a) and refuse to accept the claimant’s amend- 
ment of its drawback claim as untimely under that regulation. 
There is no mistake of fact coming within 19 U.S.C. 1520(c)(1). See 
particularly the appellate decision in Hambro Automotive Corp. v. 
U.S., supra, at 118 for the distinction between mistakes of law and 
mistakes of fact. 

Inasmuch as the claimant does not contend that 19 CFR 22.13(a) 
is invalid or that the application of that regulation was arbitrary 
or capricious, no consideration had been given to that potential 
point. 

Holdings: 1. The protest is to be denied in full, because the draw- 
back claimant failed to present evidence to support its assertion of 
compliance with former 19 CFR 22.5(e). 

2. The refusal to amend a drawback claim because the amend- 
ment was untimely under former 19 CFR 22.13(a), is not correcta- 
ble under 19 U.S.C. 1520(c)(1). 


(C.S.D. 84-59) 


This ruling holds that a locomotive device custom-fitted to a loco- 
motive that is imported to be tested for anti-slip abilities to in- 
crease traction and payload is eligible for duty free entry 
under item 864.30, TSUS. Since the locomotive device will be 
used primarily for testing in a commercial or revenue produc- 
ing activity, and will not be sold or offered for sale, the device 
may be imported under a temporary importation bond. (C.S.D. 
83-45, C.S.D. 82-64 and 19 U.S.C. 308(4)) 


Date: December 28, 1983 
File: DRA-1-09-CO:R:CD:D 
216531 B 
Issue: May diesel locomotives custom-fitted with anti-slip devices 
be imported free of duty under temporary importation bond for 
testing of the devices if the testing includes use of the specially- 
equipped locomotives in revenue producing (commercial) service? 





90 CUSTOMS 


Facts: A large corporate manufacturer of automotive and locomo- 
tive equipment manufactures at its Canadian facilities a special 
anti-slip locomotive wheel device (hereinafter “device’’). These de- 
vices, not produced at the corporation’s U.S. facilities, must be 
custom-fitted to locomotives, a costly operation. Three of these de- 
vices have been fitted to locomotives of the SD-40 class, owned by 
the (Company name) the developer of the device. 

An American railway company, as part of an exchange program 
with (CO.) wants to import the Canadian locomotives to test the de- 
vices which purportedly provide greater traction, enabling the han- 
dling of greater tonnage. At present, three locomotives owned by 
the U.S. railway company are being observed in service in Canada. 
These locomotives evidently are not equipped with the devices. 

In order to conduct reliable testing, the Canadian locomotives, 
device-equipped, will be used in regular revenue service in the 
United States, i.e. transportation of commodities under all condi- 
tions during normal operations. The testing cannot be conducted in 
Canada inasmuch as the equipment and facilities for gathering the 
test data are located in the United States and the senior operating 
officers of the U.S. railway company who must observe and evalu- 
ate the testing are located throughout its extensive railway system. 

The U.S. railway company states the testing will take no more 
than 90 days, after which the locomotives will be returned to 
Canada and the test data evaluated. If the devices have proved ef- 
fective, other devices will be purchased and imported duty-paid, 
after which they will be custom-fitted to SD-40 locomotives manu- 
factured in the United States. The American railway company 
wishes to import the three equipped locomotives under temporary 
bond for testing. 

Law and analysis: Item 864.30, Tariff Schedules of the United 
States, provides duty-free entry for articles intended solely for test- 
ing, experimental, or review purposes. We must first determine 
whether the planned use for of the device-equipped locomotives 
falls within the purview of testing. Basically, it appears to us that 
the devices will be used in conjunction with the locomotives to “see 
if they work,” i.e. perform to specifications regarding increased 
payloads through better traction. 

The literal language of 864.30, TSUS, does not limit the allow- 
able testing procedures to the performance of ritualized maneuvers 
upon imported equipment, but also extends to cover less rigorous 
procedures so long as they are designed to yield information about 
the imported articles which was not known prior to completion of 
the procedures. The operations conducted in this case fall within 
the legislative intent of “testing.’’ See C.S.D. 83-45. 

Secondly, we must determine whether the locomotives as well as 
the devices are eligible for temporary entry under the noted provi- 
sion. Counsel for the U.S. railway company orally transmitted in- 
formation that custom-fitting the devices on the locomotives is an 
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extremely expensive operation and the devices have already been 
fitted to locomotives in Canada. We have no reason to doubt the 
veracity of this information. Nevertheless, we must decide whether 
the locomotives themselves are eligible for such entry. 

Item 864.30, TSUS, in addition to articles allowed in free of duty 
under bond for specific purposes, also covers “similar articles for 
use in connection with experiments or for study.” We have held for 
many years that it is necessary only that the imported article, in 
this case the locomotive, be used in connection with the test, exper- 
iment, or review. What is controlling is whether there is a legiti- 
mate test, experiment or review and we have already concluded a 
legitimate testing will occur. The quoted language is intended to in- 
clude, rather than exclude, ancillary articles and instruments used 
to conduct or complete testing, study, or review. That is, the ancil- 
lary article, necessary for the test, need not be similar to the arti- 
cles being tested but must be necessary for the test. See C.S.D. 82- 
64. In this case, the question of similarity is moot, because both the 
locomotives and devices are railroad equipment designed to be used 
together. 

Finally, we must determine whether use in commercial activity 
precludes entry under temporary bond. Item 864.30, TSUS, specifi- 
cally states that articles admitted thereunder must be used 
“solely” for testing, etc. Three times previously we have allowed 
entry under that provision for rail equipment to be tested: May 5, 
1976, 206177 (Company name), October 26, 1976, 206964 (Company 
name), and January 18, 1977, 207261 (locomotive and prototype 
coach manufactured in Canada). Two of these opinions are silent as 
to revenue use; in one, the (Company name) was to be used in “sim- 
ulated revenue service.” In these cases, the testing conducted was 
similar to that of the instant situation. 

There is no implied or express prohibition against commercial 
use of an article entered under the provisions for temporary impor- 
tation under bond which Schedule 8, Part 5, Subpart C comprises, 
except that the article cannot be sold or offered for sale. Indeed, 
some of the provisions expressly cover articles which are to be used 
for or in commercial pursuits. In an internal memorandum dated 
August 11, 1977, the Director, Carriers, Drawback and Bonds Divi- 
sion concluded that “solely” was not meant to preclude operations 
compatible with testing, review, or evaluation. The Director noted 
that earlier rulings seemed to establish a “prime use” test for item 
864.30 and its predecessor provision, but did not expressly apply 
such a test. The Director concluded that a factual determination of 
the primary purpose of the importation is of paramount impor- 
tance in these cases. ‘Solely’ is not to be interpreted as “exclusive- 
ly.” Therefore, subjecting articles being tested to other uses is not 
prohibited as long as such uses are necessary or can reasonably be 
calculated to assist in the testing. 
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In this case, a locomotive: device, custom-fitted to a locomotive, is 
being tested for anti-slip abilities to increase traction and payload. 
The only manner by which the testing can occur is through use in 
revenue or simulated revenue pursuits. The latter option would re- 
quire loading of weights or cargo by the railway itself, would not be 
cost effective, would place an unnecessary burden on the railway 
company, and would be counter to the express opinion of the prede- 
cessor to the U.S. Customs Court regarding the basis for the prede- 
cessor to item 864.30, TSUS, 19 U.S.C. 308(4). The Board of General 
Appraisers stated in 1922 that the purpose of the law was to ad- 
vance business interests by the exchange of ideas under a limited 
time period. The Board regarded the prohibition against sale or 
offer for sale and the requirement of exportation as sufficient basis 
to prevent unequal competition. Meadows, Wye & Co. v. United 
States, T.D. 39342. 

We find that the primary purposes for importing the equipped lo- 
comotives are testing and evaluation and that their use in commer- 
cial pursuits for testing the devices is not contra the intent of the 
law. The only practical and cost effective method to conduct such 
testing is in normal railway use. 

Holding: The answer to the issue stated is yes. 


(C.S.D. 84-60) 


This ruling holds that a “Lithotripter” should be classified under 
the provision for electro-surgical apparatus, and parts thereof, 
in item 709.15, Tariff Schedules of the United States 


Date: December 30, 1983 

File: CLA-2 CO:R:CV:VS 

071616 FF 
This is in further reference to your letter of October 27, 1983, 
concerning the tariff classification of a Dornier Lithotripter from 
West Germany. Your letter enclosed a copy of a ruling letter dated 
March 29, 1983, issued by the Customs Service in this regard and a 
brochure describing the operation of the merchandise in question. 
The Lithotripter is described in the brochure as a sophisticated 
medical apparatus which operates on the basis of shock waves in 
order to effect the non-invasive disintegration of kidney stones. In 
our ruling letter of March 29, 1988, we took the position that the 
Lithotripter should be classified under the provision for electro-sur- 
gical apparatus, and parts thereof, in item 709.15, Tariff Schedules 
of the United States (TSUS), with duty at the rate of 13 percent 
(now 11.7 percent) ad valorem. This position was based on our un- 
derstanding that the Lithotripter will be used to replace a tradi- 
tional surgical procedure and will in all likelihood be used by, or 

under the supervision of, a surgeon. 
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You are of the opinion that the Lithotripter should be reclassi- 
fied under the provision for other electro-medical apparatus, and 
parts thereof, in item 709.17, TSUS, which presently carries a duty 
rate of 4.9 percent ad valorem. In this regard you point out that 
the Lithotripter is currently in use only in West Germany, that six 
Lithotripters will be imported into the United States beginning in 
January 1984 for investigational use by leading hospitals pursuant 
to Food and Drug Administration regulations, and that hospitals 
have a special interest in the Lithotripter for the precise reason 
that it is a non-invasive, and thus non-surgical, apparatus. You also 
suggest that even though the Lithotripter might be used by urolo- 
gists who form part of the surgical profession, that fact alone 
would not require the conclusion that the Lithotripter is a surgical 
apparatus since urologists also engage in non-surgical activities 
such as the treatment of urinary tract infections with antibiotics. 

The result reached in our ruling letter of March 29, 1983, was 
based both on a review of court decisions dealing with the scope of 
the term “surgical instruments” as used for tariff purposes and on 
a review of lexicographic definitions of the term “surgery”. The 
leading court case concerning the scope of “surgical instruments” 
is Empire Findings Co., Inc. v. United States, 44 Cust. Ct. 21, C.D. 
2148 (1960), wherein the court stated as follows at page 29: ‘“Ac- 
cordingly, whether or not an article may properly be considered to 
be a surgical instrument depends in the last analysis upon whether 
or not it is an instrument chiefly used by surgeons.” This language 
was quoted in Carmichael International Service, Inc., A/C Dallons 
Laboratories, Inc. et al. v. United States, 62 Cust. Ct. 399, C.D. 3782 
(1969), wherein the court then went on to clarify the application of 
this rule as follows at page 404: 


We deem it unnecessary to unduly extend this opinion with 
a discussion of each of the other decisions relied upon by plain- 
tiffs. It suffices to point out that this court has repeated by 
held that instruments or devices which are not chiefly used by 
surgeons in the practice of their profession, but are chiefly 
used by other medical practitioners for diagnostic purposes, are 
not “surgical instruments” as that term has been judicially 
construed * * * Moreover, this court had held that, notwith- 
standing the imported article may be utilized during surgery, 
it is not classifiable as a surgical instrument if “it is not part 
of the surgical technique.” The O.E.M. Corp. v. United States, 
50 Cust. Ct. 188, C.D. 2402 (1963). 


As concerns the definition of “surgery”, Webster’s New Interna- 
tional Dictionary, 2nd Edition, 1939, defines this term as “That 
branch of medical science, art, and practice, which is concerned 
with the correction of deformities and defects, the repair of inju- 
ries, the diagnosis and cure of diseases, the relief of suffering, and 
the prolongation of life, by manual and instrumental operations”. 
The Random House Dictionary of the English Language, 1973, de- 
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fines “surgery” as “the art, practice or work of treating diseases, 
injuries, or deformities by manual operation or instrumental appli- 
ances’. In addition, in Carl Zeiss, Inc. v. United States, 72 Treas. 
Dec. 538, T.D. 49237 (1937), cited as authority in the Carmichael 
case, supra, the Customs Court held that gastroscopes (instruments 
designed for use by surgeons in examining the human stomach) 
were surgical instruments based on expert testimony to the effect 
that only surgeons could handle the instrument and that the inser- 
tion of the gastroscope into the throat and stomach of the patient 
was in itself a surgical operation. 

We remain of the opinion that the removal of kidney stones from 
a patient’s body by means of a Lithotripter falls within the 
common understanding of the term “surgery” as defined above, 
and in the light of the holding in the Carl Zeiss case, supra, we do 
not believe that there is any legal basis for limiting the scope of 
surgery for tariff purposes to invasive procedures involving the cut- 
ting of tissue. Moreover, given the fact that the removal of kidney 
stones has traditionally been considered to be a surgical procedure 
practiced by urologists, we have no reason to believe that urologists 
would not also be called upon to operate, or oversee the operation 
of, a Lithotripter. 

For the above reasons we remain of the opinion that, based on 
available information and consistent with the proper administra- 
tion of the tariff laws, the Lithotripter should be classified under 
the provision for electro-surgical apparatus, and parts thereof, in 
item 709.15, TSUS. Therefore, unless it can be shown, based on 
presently available medical evidence not hitherto provided to us or 
based on the actual future use of the Lithotripter in the United 
States, that this apparatus does not fall within the principle enun- 
ciated in the court decisions cited above, we would have no legal 
basis for reclassifying the merchandise in question as an electro- 
medical apparatus. 


(C.S.D. 84-61) 


This ruling holds that state sales tax based upon the value of 
foreign materials and engineering is dutiable under transaction 
value since the tax is not a federal tax nor is it part of erec- 
tion or installation costs, noting TAA #36 


Date: January 3, 1984 
File: CLA-2 CO:R:CV:VS 
548161 MK 
To: District Director of Customs, Buffalo, New York 14202. 
From: Director, Classification and Value Division. 
Subject: Dutiable Status of California State Sales Tax; I.A. 78/83. 


This refers to your memorandum of July 8, 1983, with enclosures 
(received from the CIE on August 11), forwarding a request for in- 
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ternal advice by the attorneys for (Foreign Company Name (FC)) 
concerning the dutiable status of a California State sales tax con- 
tained in their contract price for the modification of motor/genera- 
tors at (Pumping Station) (city), California. 

The total contract price is $1,992,031 F.O.B. installation site. U.S. 
inland freight and Customs duties are included in the delivered 
price, as well as an amount for California sales tax at 6 percent of 
the Canadian engineering work and materials. 

The attorneys contend that the tax, being an identifiable charge 
relating to an event subsequent to exportation, should be deducted 
from transaction value pursuant to section 402(b\(3) of the Trade 
Agreements Act of 1979 (TAA). They also contend that TAA #27 is 
controlling in this case in that the sales tax relates to a contract 
which includes installation charges which should be excluded from 
transaction value under the prior Headquarters ruling. 

You contend that the tax is part of the price paid or payable for 
the Canadian merchandise and the engineering. It is not related to 
that portion of the contract dealing with installation and is not a 
charge incident to the international shipment of the merchandise. 
While not specifically stated, you evidently rely on TAA #36 in 
support of your position. 

TAA #27 concerned a case where the F.O.B. jobsite price includ- 
ed U.S. and Canadian freight, U.S. brokerage, U.S. Customs duties, 
and installation and erection charges. There was also a sales tax on 
the value of materials, which was paid by whoever was responsible 
for erection and installation. Since the shipper was responsible in 
that case, the sales tax was incorporated into the contract price 
charged to the U.S. customer. In holding that the sales tax was not 
dutiable, we cited section 402(b)(8)A)(i), which provides that costs 
or charges incurred for construction, erection, assembly, or mainte- 
nance after importation are not considered part of the price paid or 
payable. In effect, we considered the sales tax to be part of those 
charges. 

TAA #36 involved the dutiable status of a Puerto Rican excise 
tax payable by the foreign seller and included in the invoice price 
to the purchaser. We held that, since the tax was not a federal tax, 
and none of the other subsections of section 402(b)(3) were applica- 
ble, there was no authority under the TAA to deduct the tax from 
the price paid or payable. 

While the facts in the case before us are very close to those in 
TAA #27, there is one key distinction, in that here the installation 
work at the pumping station in California will be carried out by 
(U.S. Company Name) a U.S. division, according to the contract 
which is summarized in the attorneys’ Exhibit Two. 

Since the California State sales tax is only based upon the value 
of the engineering and materials, both of which are supplied by 
(FC) and since the installation is performed by the U.S. division, we 





96 CUSTOMS 


agree with you (and the concerned National Import Specialist) that 
TAA #27 is distinguishable from this case. 

We conclude that since the tax is not a federal tax nor, in this 
case, is it part of erection or installation costs, no authority exists 
under the TAA for excluding this tax from transaction value, 
noting TAA #36. Please advise the attorneys of our decision. 


(C.S.D. 84-62) 


This ruling holds that the price actually paid or payable, in the 
instant case, for Canadian manufactured components involving 
a single contract price for a system to be installed complete, in 
the United States, is not quantifiable. An appropriate method 
of appraisement is computed value, section 402(f), Tariff Act of 
1930. TAA #59 is modified to conform to this ruling 


Date: January 3, 1984 
File: CLA-2 CO:R:CV:VS 
543226 MK 


To: District Director of Customs, Seattle, Washington. 
From: Director, Classification and Value Division. 
Subject: TAA #59—Request for Reconsideration. 
This refers to a memorandum of April 27, 1983, to you from the 
Port Director at Blaine, asking you to forward to Headquarters his 


request for reconsideration of TAA #59. We first became aware of 
that request when (company), the company whose transactions 
were the subject of our ruling, wrote us inquiring about the status 
of the reconsideration request, a copy of which we then requested 
from Blaine. 

The Port Director stated that a typical (company) transaction in- 
volves a single contract price for a system to be installed complete, 
in the United States. Certain components are manufactured in 
Canada. Ordinarily, the majority of the work and equipment will 
be purchased in the United States from U.S. suppliers. 

(Company) invoices the components they ship from Canada at 
prices which include their costs of having these parts fabricated in 
Canada plus an estimated amount to cover overhead and profit ex- 
pected to be realized from the total contract. 

We ruled that transaction value was the applicable basis of ap- 
praisement. There was a sale for exportation to the United States 
of the imported merchandise, even though title to the entire article 
might not pass until some time after importation. We assumed that 
the price of the imported articles included a proportionate share of 
(company) engineering overhead and profit, which sum if identifia- 
ble, would be included in transaction value. 

The Port Director states that since the statutory definition of 
transaction value is “the price actually, paid or payable * * *” he 
does not believe that basis can apply to (company) shipments. 
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He agrees that a sale for exportation takes place, but the price 
actually paid or payable for the Canadian-manufactured compo- 
nents cannot be quantified. No purchase order specifically covering 
those components will be issued. Payment for the total contracted 
amount will be made to (company) by means of progress payments, 
each a certain percentage of the contract total. No payment will 
specifically cover only the Canadian components. 

TAA #59 assumed that the price actually paid or payable was 
quantifiable. However, based upon the additional details the Port 
Director has provided, we now agree with him that the price is not 
quantifiable, and he is therefore authorized to reject transaction 
value, there being no similar merchandise upon which to base 
transaction value. Deductive value is precluded because the mer- 
chandise is not resold in the United States. It also appears that 
computed value cannot be determined because of the way in which 
(company) conducts its business. 

Accordingly, under section 402(f), appraisement should be derived 
from computed value. If the Port Director is satisfied that the 
charge to (company) by the actual Canadian manufacturers of the 
goods, plus the value of any assists, plus packing, represents a rea- 
sonable approximation of computed value, we would find that 
method of appraisement to be appropriate. 

TAA #59 is modified to the extent necessary to conform to this 
ruling. In order to expedite the case, we have sent a copy of this 
ruling to the Port Director at Blaine. 
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Decisions of the United States 
Court of International Trade 


(Slip Op. 84-51) 


M&M/Mars SNACKMASTER DIvISsION OF Mars, INC., PLAINTIFF v. 
UNITED STATES, DEFENDANT 


Consol. Ct. No. 81-10-01375 
Before Bor, Senior Judge. 


Opinion 


[Plaintiff's motion for summary judgment denied; Defendant’s cross motion for 
summary judgment granted; Defendant’s motion for summary judgment on defend- 
ant’s counterclaim denied.] 


(Dated May 10, 1984) 


Patton, Boggs and Blow (Lanny J. Davis and Steven M. Schneebaum, on the briefs 
and at the argument) for the plaintiff. 

Richard K. Willard, Acting Assistant Attorney General (Joseph I. Liebman, Attor- 
ney in Charge, International Trade Field Office and Saul Davis, on the briefs and at 
the argument) for the defendant. 


Bor, Senior Judge: In the above entitled action, plaintiff, M&M/ 
Mars Snackmaster, requests this court to determine that certain 
payments received by its exporter pursuant to the Common Agri- 
cultural Policy (“CAP”) of the European Economic Community 
(“EEC”) serve to decrease the “cost of materials,’ which is one of 
the elements employed in computing the “cost of production” 
under § 402a(f) of the Tariff Act of 1930.1 The parties have submit- 
ted cross motions for summary judgment on the legal issue of 
whether the Customs Service correctly appraised the cost of mate- 
rials in disallowing the deduction for the CAP export rebate. De- 
fendant has also filed a counterclaim alleging that the CAP pay- 
ments are profit for purposes of computing the cost of production. 

The parties are in agreement on the following material facts. 
Plaintiff imported non-chocolate confectionary products (‘‘Skittles” 
and “Pacers Punch”) to the United States from the United King- 
dom where Mars, Limited (“Mars’’), a company related to the plain- 
tiff, manufactured them. No other manufacturer in the United 
Kingdom produced similar merchandise for export to the United 
States during 1978 and 1979. All of the sugar utilized in manufac- 
turing these products was of EEC origin. The CAP provides for 
export levies or refunds on the sugar content of the exported prod- 


1 Section 402a(f) of the Tariff Act of 1930 is former 19 U.S.C. § 1402(f). Subsequent to the importation of the 
subject merchandise, the Trade Agreements Act of 1979 repealed this section. Trade Agreements Act of 1979, 
Pub. L. No. 96-39, § 201(b), 93 Stat. 144, 201 (1979). 
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uct depending upon the difference between the world price and 
EEC price of sugar.? Plaintiff deducted the amount of the export 
refunds for sugar received by Mars from the cost of materials it 
submitted to the Customs Service in its schedule of elements of the 
statutory cost of production. No refund was received for the sugar 
content of the imported merchandise at or preceding the time the 
sugar was actually used in the manufacturing process. Mars treats 
the amount of CAP export refunds as receivable assets in its ac- 
counting records. 

The parties agree that former 19 U.S.C. § 1402(f) is the proper 
basis for appraising the value of the imported merchandise.* Sec- 
tion 1402(f) defines cost of production as the sum of four elements: 


(f) Cost of production 
For the purpose of this subtitle the cost of production of im- 
ported merchandise shall be the sum of— 

(1) The cost of materials of, and of fabrication, manipula- 
tion, or other process employed in manufacturing or produc- 
ing such or similar merchandise, at a time preceding the 
date of exportation of the particular merchandise under con- 
sideration which would ordinarily permit the manufacture 
or production of the particular merchandise under consider- 
ation in the usual course of business; 

(2) The usual general expenses (not less than 10 per centum 
of such cost) in the case of such or similar merchandise; 

(3) The cost of all containers and coverings of whatever 
nature, and all other costs, charges, and expenses incident to 
placing the particular merchandise under consideration in 
— packed ready for shipment to the United States; 
an 

(4) An addition for profit (not less than 8 per centum of the 
sum of the amounts found under paragraphs (1) and (2) of 
this subdivision) equal to the profit which ordinarily is 
added, in the case of merchandise of the same general char- 
acter as the particular merchandise under consideration, by 
manufacturers or producers in the country of manufacture 
or production who are engaged in the production or manu- 
facture of merchandise of the same class or kind. 


19 U.S.C. § 1402(f) (1976) (emphasis added). 

At issue in the cross motions for summary judgment is whether 
the plaintiff's exporter received the CAP export rebate “at a time 
preceding the date of exportation of the particular merchandise 
under consideration which would ordinarily permit the manufac- 
ture or production of the particular merchandise under consider- 
ation in the usual course of business.” Jd. (cost of materials). 


2 If the EEC price of sugar exceeds the world price of sugar at the time of export scheduling, Mars receives an 
export refund; if the world price of sugar exceeds the EEC price of sugar at the time of export scheduling, Mars 
pays an export levy. 

3 Under the law applicable to imports before January 1, 1981, cost of production is the appropriate method of 
those available for appraisement. See 19 U.S.C. § 1402(a) (1976). 
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“{A] party attacking an appraised value has the burden of prov- 
ing such value is incorrect and the asserted value is correct.” 
United States v. Cavalier Shipping Co., 56 CCPA 117, 124, 412 F.2d 
245, 250 (1969). Accordingly, Mars must establish that the Customs 
Service erred in refusing to deduct the amount of the CAP export 
rebate from the cost of materials of the imported products. 

Plaintiff claims that the “canons of statutory construction” and 
“decided cases” support its view, because these rebates “vest’’ at a 
time prior to exportation, which time interval is longer than the 
time required to produce the subject merchandise in the usual 
course of business. Plaintiff's misreading of the statute and applica- 
ble cases makes this argument untenable. 

Charles Stockheimer, Inter-Maritime Forwarding Co. v. United 
States, 44 CCPA 92, 96 (1957), sets forth the purpose of § 1402(f)(1): 
“it is designed to approximate as closely as is feasible the actual 
cost of producing the merchandise if it were manufactured as expe- 
ditiously as could be done in a normal manner for delivery on the 
date of export.” Our appellate court therein held that the statute 
fixes the cost of materials with respect to a definite time—the price 
at which the component materials could last have been purchased 
so that these materials could be delivered by the time of commenc- 
ing manufacture. Jd. at 93, 96-97. See Swizzels, Inc. v. United 
States 38 Cust. Ct. 644, 649 (1957). 

In Swizzels, Inc., the plaintiff claimed that a drawback receivable 
upon exportation of its product should reduce the cost of produc- 
tion calculated under § 1402(f). The court, citing Charles Stock- 
heimer, determined that “since the cost of materials is determined 
as of a specified time, which is at or prior to the date of manufac- 
ture of the merchandise, refunds which may be received thereafter, 
if the merchandise is exported, may not be deducted.” Jd. at 649 
(emphasis added). The court, accordingly, did not deduct the 
amount of the drawback from the cost of the materials. 

Plaintiff, in Schweppes v. United States, 43 Cust. Ct. 608 (1959), 
paid an excise tax to the British Government for the purchase of 
ethyl alcohol used in the production of flavoring extract. Upon ex- 
portation of the finished merchandise, the government remitted 
the full amount of the tax. Concurring in the interpretation of 
§ 1402(f(1) given by Charles Stockheimer, the court stated that “the 
element of ‘cost of materials’ is to be ascertained as of the time 
when such materials were or could have been purchased for the 
production of the particular merchandise under consideration.” Jd. 
at 612. Since the cost of the ethyl alcohol included the excise tax at 
the time of purchase, the court held: 


That is the time made relevant by the statute, it is immate- 
rial that, upon a later date, the contingency of exportation 
having been met, the tax was refunded. We are not called upon 
to ascertain, and, therefore, may not properly consider, what 
the manufacturer may regard as his ultimate or true costs. 
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Neither may we inquire into the effects of any actions taken 
by the manufacturer to reduce his initial costs. 


Id. at 612-13. The British excise tax rebate could not be deducted 
from the cost of materials within § 1402(f)\(1). 

In the instant action, the Director of the Classification and Value 
Division of the United States Customs Service issued three opinions 
relating to the appraisement of the subject merchandise from the 
United Kingdom.* The final appraisement opinion evaluates 
Charles Stockheimer and Schweppes and concludes that: 


The key factor was not that the drawback or refund was re- 
ceived upon or after exportation, but rather that such pay- 
ments became effective after the merchandise had been manu- 
factured. * * * What is relevant is that these payments are le- 
gally due after the time required by statute to fix the cost of 
materials, i.e., after the latest time which would permit pro- 
duction of the merchandise. 


On the basis of this internal advice, the Customs Service deter- 
mined that Mars received the CAP rebate after “the latest time” 
which would permit production of the subject goods, and therefore 
held that the refunds could not reduce the cost of materials. 

By plaintiffs own affidavit, Mars admits that it does not com- 
plete the export control record until approximately two days after 
the manufacture of Skittles and, in the case of Pacers Punch, “on 
the date of manufacture or shortly thereafter.” Assuming, as the 
plaintiff contends, that the right to receive a CAP rebate vests 
upon completion of the export control record, plaintiff, neverthe- 
less, could not qualify for an export rebate until after the date of 
manufacture of the products. Since the cost of materials is deter- 
mined as of a specified time, which is at the time when such mate- 
rials were or could have been purchased for the production of the 
particular merchandise under consideration, an alleged vesting of 
the CAP refund, after the date of manufacture, would preclude its 
deduction from the cost of materials. See 43 Cust. Ct. at 612. 

Defendant has filed a counterclaim alleging that the CAP re- 
funds are “receipts” in excess of expenses and therefore, constitute 
“profits” for the purposes of § 1402(f)(4). Defendant also notes that 
Mars treats the rebates as receivable assets on its books. Plaintiff 
responds that the CAP payments are part of EEC public policy and 
neither serve nor are intended to provide an addition to profit. 

Since the Customs Service determined that the CAP rebates 
could not be utilized to reduce the statutory cost of materials, it liq- 
uidated these entries assessing the cost of materials without any 
reduction for these rebates. Defendant now requests that this court 
remand this matter to the Customs Service for reliquidation to pro- 


* Reconsideration of Internal Advice No. 173/79 (U.S. Customs Service, February 12, 1981); Reconsideration of 
Internal Advice No. 173/79 (U.S. Customs Service, February 27, 1980); Internal Advice No. 173/79 (U.S. Customs 
Service, September 21, 1979). 
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vide for an addition for profit over and above the cost of production 
the Customs Service found upon the original liquidation of the sub- 
ject merchandise. Defendant has the burden of proving that the 
CAP rebate is an addition to profit calculated after manufacture of 
the subject merchandise. See 56 CCPA at 124, 412 F.2d at 250. 

In those Customs cases involving drawbacks, rebates, and re- 
funds, there has been no suggestion that the payments received 
were to be construed as profits in determining the cost of produc- 
tion. Notwithstanding the fact that these types of rebates cannot 
serve as deductions from the cost of materials, their assessment as 
profits in calculating the dutiable value of the subject goods has 
not been determined as the necessary alternative. See Schweppes; 
Swizzels; cf. Adolph Goldmark and Sons Corp. v. United States, 31 
CCPA 6 (1943). In fact, in United States v. Alfred Dunhill of 
London, Inc., 32 CCPA 187 (1945), the court noted that a purchase 
tax “remains as a separate and distinct item payable as such, and 
therefore cannot be said to constitute an element” of the cost of 
production. 32 CCPA at 189. 

The CAP rebate is a separate and distinct item within the realm 
of EEC public policy. CAP refunds are part of a governmental pro- 
gram intended to equalize the competitive position of EC and non- 
EC manufacturers who sell sugar products on the world market. 
Plaintiff and defendant admit that the CAP rebate is a grant in- 
tended to wipe out a specific competitive disadvantage. Grants or 
subsidies are not designated as statutory elements of the cost of 
production under § 1402(f). Whether the CAP rebates might consti- 
tute grants and cause injury or threat of injury to an American in- 
dustry is not an issue before this court. No relationship exists be- 
tween the rebate made by the United Kingdom to Mars, conform- 
ing to the general policy of equalizing the world sugar price with 
the EEC sugar price, and the determination of profit as contem- 
plated by the cost of production statute, 19 U.S.C. 1402(f). 

Defendant has failed to meet its burden of proving that the CAP 
rebates are additions to profit for the purposes of § 1402(f). 

Accordingly, it is hereby 

ORDERED, ADJUDGED, and DECREED 

1. That plaintiff's motion for summary judgment be and is 
hereby denied. 

2. That defendant’s cross motion for summary judgment in oppo- 
sition to plaintiff's motion be and is hereby granted. 

3. That defendant’s motion for summary judgment on defend- 
ant’s counterclaim be and is hereby denied, and it is further 

ORDERED, ADJUDGED, and DECREED that the CAP rebate shall not 
be deducted from the dutiable value of the subject merchandise in 
determining the cost of materials for the purposes of former 19 
U.S.C. § 1402(f)(1) and that the appraisement of the Customs Serv- 
ice with respect to the subject merchandise is accordingly affirmed. 
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TETERS FLORAL Propucts Co., INC., PLAINTIFF, v. UNITED STATES, 
DEFENDANT 


Court No. 80-9-01428 
Before REsTANI, Judge. 


(Dated May 10, 1984) 


George R. Tuttle, Esq., A Professional Corporation (Gary C. Cooper, Esq.), for the 
plaintiff. 

Richard K. Willard, Acting Assistant Attorney General, Joseph I. Liebman, Attor- 
ney in Charge, International Trade Field Office, and Michael P. Maxwell, Esq., for 
defendant. 

Opinion 

(Summary judgment for defendant is granted.] 


REstTanl, Judge: Both parties have moved for summary judgment 
in this action. The parties are in agreement that plaintiff caused 
certain artificial flowers from Hong Kong classifiable under Items 
A748.20 and A389.61, Tariff Schedules of the United States (TSUS) 
to come into the customs territory of the United States through the 
Port of Seattle, Washington, on February 17, 1978. Further rele- 
vant facts are that the merchandise was released to plaintiff on 
February 25, 1978 pursuant to an Immediate Delivery Permit. Ef- 
fective March 1, 1978! the Generalized System of Preferences 
(GSP) was amended to eliminate duty-free treatment for merchan- 
dise imported from Hong Kong and classifiable under Items 
A748.20 and A389.61, TSUS.? Executive Order 12041, dated Febru- 
ary 25, 1978, published at 43 F.R. 8099, February 28, 1978. Execu- 
tive Order 12041 was received at the Seattle Customs House early 
on February 28, 1978. Plaintiffs customs house brokers learned of 
the order the same day and intended to file the relevant entries on 
the afternoon of February 28, 1978. Due to “confusion” the entries 
were not filed on that date. Complaint, paragraph 16. A consump- 
tion entry covering the merchandise was filed on April 6, 1978. 

The first question to be answered is whether the clause defining 
the effective date of the Executive Order conflicts with statutory 
law or retroactively deprives plaintiff of property rights. If that 
question is answered negatively, there is a second question as to 
whether plaintiff's merchandise should be afforded duty-free status 
because of a lack of due process or because of equitable consider- 
ations arising from the short time between notice of the Executive 
Order in question and its effective date. 


1 Section 5 of Executive Order 12041 reads: 

The amendments made by this Order shall be effective with respect to articles that are both: (1) imported 
on or after January 1, 1976, and (2) entered, or withdrawn from warehouse, for consumption on or after 
March 1, 1978. 

? Plaintiff's complaint also alleges that merchandise from Hong Kong classifiable under A774.60 was denied 
duty-free status by Executive Order 12041. This is incorrect. Duty-free status had been eliminated earlier for 
this merchandise and plaintiff has abandoned any claim relating to Item A774.60. 
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With regard to the first question, plaintiff relies on the words of 
19 U.S.C. § 2463 relating to the definition of articles eligible for 
duty-free treatment, arguing that the order, which was effective as 
to goods entered on or after March 1, 1978, is in conflict with statu- 
tory law. In 1978 § 2463 read in pertinent part: 


(a) The President shall, from time-to-time, publish and fur- 
nish the International Trade Commission with lists of articles 
which may be considered for designation as eligible articles for 
purposes of this subchapter. 


* * * * * * * 


(b) The duty-free treatment provided under § 2461 of this 
title with respect to any eligible article shall apply only— 

(1) To an article which is imported directly from a benefici- 
ary developing country into the customs territory of the 
United States * * *. 


Plaintiff relies further on the General Headnotes of TSUS, par- 
ticularly Headnote 3(c)(ii) which read in pertinent part: 


* * * Whenever an eligible article is imported into the cus- 
toms territory of the United States directly from a country or 
territory listed in subdivision (c)(i) of this headnote, it shall re- 
ceive duty-free treatment, unless excluded from such treat- 
ment by subdivision (c)(iii) of this headnote, * * *. 


Thus, plaintiff argues that under the plain wording of these pro- 
visions duty-free status attaches when goods physically come into 
the geographical customs territory of the United States. 

First, 28 U.S.C. § 2463 deals with eligibility requirements for 
duty-free status.* Even assuming qualification under § 2463, more 
is required for entitlement to GSP status. The President must des- 
ignate which merchandise may be considered for such treatment 
and may limit GSP treatment to certain articles and certain coun- 
tries. 28 U.S.C. §§ 2468, 2464. Within the guidelines of the statute 
the President has considerable discretion. S. Rept. 93-1298, 93rd 
Cong. 2nd Sess. reprinted in 1974 U.S. Code Cong. & Admin. News 
7349, et seg. See also Florsheim Shoe Co. v. United States, 6 CIT —, 
570 F. Supp. 734 (1983). Moreover, the language to which plaintiff 
refers appears to have been inserted in the statute to assure that 
only goods imported directly from a developing country, rather 
than those transshipped through an ineligible country, would be 
benefited by the statute. S. Rept. 938-1298, 1974 U.S. Code Cong. & 
Admin. News at 7355. 

The statute which specifically governs withdrawal, suspension or 
limitation of duty-free status with regard to specific articles is 19 
U.S.C. § 2464(a). The relevant portion of Executive Order 12041 was 
promulgated pursuant to that statute, and § 2464(a) says not a 


3 Headnote 3(cXii) merely tracks its wording. 
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single word about the customs territory of the United States or the 
timing of the attachment of duty-free status. 

Furthermore, as stated in United States v. Mussman & Shafer, 
Inc., 40 CCPA 108, 112-1138 (1953), quoting the trial court: 


The word “importation” has been used in tariff statutes in 
two senses. On the one hand, it has been used to denote the 
time when the jurisdiction of the United States over merchan- 
dise brought into the country attaches. On the other hand, it 
has been used to denote the time when the status of the mer- 
chandise with respect to the duties chargeable thereon is to be 
determined. See Washington State Liquor Control Board v. 
United States, 20 Cust. Ct. 173, C.D. 1104. From the context of 
the proclamation and the regulations, it is clear that the latter 
meaning is the one which applies here, and the procedure here 
adopted by the Secretary of the Treasury accords with that 
which generally applies when a change in the duty status of 
imported merchandise is made by law. 


As in the Mussman case there is no reason to believe Congress 
meant anything out of the ordinary by the use of the words “im- 
ported into the customs territory of the United States.” The 
normal rule is that duty status is fixed at the time of entry. 19 
C.F.R. § 141.69. Page N. Goffigon v. United States, 24 Cust. Ct. 81, 
84 (1950). Also, in Washington State Liquor Control Board v. United 
States, 20 Cust. Ct. 178, 175 (1948), the court clearly stated that 
duty status is not fixed while goods are in customs control and 
duties remain unpaid: 


In all of these cases the doctrine has been uniformly adhered 
to that so long as goods remain in the custody and control of 
the officers of the customs they are to be regarded as in cus- 
toms custody so as to be affected by any new legislation in re- 
lation to the duties that the legislative body may see fit to 
adopt. In order to constitute such withdrawal from the custody 
of the customs and introduction into the body of commerce, 
payment of duties and due delivery and receipt by the import- 
er of an unconditional permit of delivery were held necessary. 


Plaintiff did not obtain unconditional delivery of its goods until 
entry was made on April 6, 1978. 19 C.F.R. § 142.11 (1977). 

If Congress had wanted to change the longstanding rule with 
regard to fixing of duty status, it would have done so explicitly. It 
did not do so. Therefore no legally significant event occurred when 
the merchandise at issue crossed geographical boundaries on Feb- 
ruary 17, 1978, and the duty status of plaintiff's merchandise was 
not fixed until April 6, 1978, the date of entry. Executive Order 
12041 did not retroactively deprive plaintiff of the benefits of duty- 
free status nor is it in contravention of any statutory provision. 

We turn now to the question of whether plaintiff was denied pro- 
cedural due process. Obviously, plaintiff has no right to a judicial- 
type hearing prior to the GSP amendment because the Executive 
Order in question involves a legislative act within the discretion of 
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the President. United States v. George S. Bush & Co., 310 US. 371, 
379-380 (1940). The only question raised by plaintiff is whether it 
received adequate notice of the GSP amendment.* 

There is little limitation in a case such as this on the power of 
the President, if his action is authorized by statute. See United 
States Cane Sugar Refiners’ Association v. Block, 69 CCPA 172, 683 
F.2d 399, 404 (1982), concerning Presidentially imposed quotas on 
the importation of sugar. Of course neither Congress nor the Presi- 
dent may avoid constitutional restraints. Assuming arguendo that 
plaintiff was entitled to some procedural due process prior to revo- 
cation of duty-free status eligibility there must still be a balancing 
of the claimant’s interest against that of the Government. 
Matthews v. Eldridge, 424 U.S. 319 (1976). 

Regarding the plaintiff's interest we have already found that 
duty-free status had not attached as of the effective date of the 
GSP amendment. At most plaintiff had an expectation that a cer- 
tain duty status would attach. The courts have not granted much 
significance to such expectations. See Norwegian Nitrogen Products 
Co. v. United States, 288 U.S. 294, 318 (1933) and Dart Export Corp. 
v. United States, 48 CCPA 64, 74-76 (1956), cert. denied 352 U.S. 824 
(1956). The plaintiff's exact interest was in having time to enter his 
goods before GSP entitlement ended. But plaintiff admits he had 
such time. He had actual notice of the GSP amendment before it 
occurred and his agents only failed to enter the goods before 
March 1, 1978 because of “‘confusion.’”’ On the other hand, the Gov- 
ernment had valid concerns about competing imports. If too much 
notice of the GSP change were given, importers might be able to 
thwart Congressional intent by extraordinarily increasing affected 
imports during the notice period. Obviously a few more days notice 
might not have much effect, but in the context of a nonretroactive 
effective date for a GSP change and actual notice of the expected 
change, the scales do not balance in favor of plaintiff.5 

Since plaintiff was not deprived retroactively of a property right, 
and as a matter of fact, it received adequate notice to enter the 
merchandise in question so as to take advantage of the then-exist- 
ing duty-free status, summary judgment must be awarded the de- 
fendant. 


* As in South Florida Growers Association, Inc. v. Dept. of Agriculture, 4 ITRD (West) 1633, 1635 (S.D. Fla., 
1982), cited by plaintiff, notice in the context of a discussion of due process usually refers to notice and opportu- 
nity to be heard, prior to deprivation of some property right. Neither South Florida which dealt with irrepara- 
ble harm to property interests and Michelin Tire Corp. v. United States, 82 Cust. Ct. 308, C.R.D. 79-6, 469 
F.Supp. 270 (1979) which dealt with judicial review of administrative action seem relevant here. Neither case 
indicates when the type of notice plaintiff seeks should be provided in the context of a legislative act. 

5 We do not hereby decide whether or not a plaintiff in the position of this plaintiff has due process rights. We 
merely hold that if it possesses them, they were not violated. For this reason plaintiff's equitable claims fail as 
well. 
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(Slip Op. 84-53) 


LUGGAGE AND LEATHER GOoopS MANUFACTURERS OF AMERICA, INC., 
AND INTERNATIONAL LEATHER Goops, PLASTICS AND NOVELTY 
Workers’ Union, AFL-CIO, PLAINTIFFs v. UNITED STATES ET 
AL., DEFENDANTS 


Court No. 83-6-00943 
Before: BERNARD NEwMAN, Senior Judge. 


Generalized System of Preferences—Textile and Apparel Articles 
Which Are Subject to Textile Agreements—Multifiber Arrange- 
ment 


Man-made fiber flat goods (flat goods, of textile materials except 
cotton, covered by item 706.39 of the Tariff Schedules of the United 
States) are not eligible for duty-free treatment under the General- 
ized System of Preferences (GSP), 19 U.S.C. § 2461, et seg. The 
President’s Executive Order 12302, dated April 1, 1981, amending 
the list of articles eligible for duty-free treatment under the GSP to 
include, among other articles, man-made fiber flat goods is con- 
trary to 19 U.S.C. § 2463(c)(1)(A), excluding from GSP treatment 
“textile and apparel articles which are subject to textile agree- 
ments”. Man-made fiber flat goods are subject to the “Multifiber 
Arrangement” (MFA), and the MFA is a “textile agreement” 
within the plain meaning of that term in section 2463(c)(1)(A). Fur- 
ther, such construction accords with the legislative history of the 
statute. 

The present action—brought by a trade association and a labor 
union—challenging the legality of the President’s Executive Order 
12302 is within the Court’s broad residual jurisdiction under 28 
U.S.C. § 1581(i) (1) and (4). Where plaintiffs had exhausted their 
special administrative remedies under 15 CFR, Ch. XX, Part 2007 
before the Office of the United States Trade Representative and re- 
ceived an adverse decision respecting the claim that Executive 
Order 12302 was contrary to 19 U.S.C. § 2463(c)(1)(A), plaintiffs 
were not required to further proceed administratively by filing a 
useless petition with the Customs Service under 19 U.S.C. § 1516, 
and upon a ruling adverse to such petition, file an action under 28 
U.S.C. § 1581(b). 

Additionally, the Court finds that plaintiffs have standing to 
prosecute this action under 28 U.S.C. § 2631(i) and 5 U.S.C. § 702 on 
the basis of both the injury and zone of interest tests. 

[Plaintiffs’ motion for judgment on the pleadings (summary judgment) granted; 


defendants’ cross-motion to dismiss denied; defendants’ alternative motion for sum- 
mary judgment denied.] 


(Decided May 11, 1984) 


Miller & Chevalier, Chartered (Donald Harrison, Esq., of counsel) for plaintiffs. 
Richard K. Willard, Acting Assistant Attorney General, David M. Cohen, Direc- 
tor, Commercial Litigation Branch and Velta A. Melnbrencis, Esq. for defendants. 





DECISIONS OF U.S. COURT OF INTERNATIONAL TRADE 
BERNARD NEwMaAN, Senior Judge: 


INTRODUCTION 


The Court is again faced with a challenge to the President’s con- 
struction of a statutory provision under the Generalized System of 
Preferences (“GSP”), a program of great significance to this na- 
tion’s international trade policy, established by Congress as Title V 
of the Trade Act of 1974 (19 U.S.C. § 2461, et segq.). 

Plaintiffs—a domestic trade association and a labor union—chal- 
lenge the legality of Presidential action taken under the GSP al- 
lowing goods designated by the President as “eligible articles” to be 
imported into the United States duty-free when imported directly 
from designated “beneficiary developing countries”.! The objective 
of the GSP, as expressed in section 501 of the Act (19 U.S.C. § 2461), 
is to further the ‘economic development of [beneficiary] developing 
countries”, tempered by concern for “the anticipated impact of 
such action on United States producers of like or directly competi- 
tive products.” In furtherance of the latter consideration, section 
503(c\(1) of the Act, 19 U.S.C. § 2463(c)(1), provides that the Presi- 
dent ‘“‘may not” designate certain categories of “import-sensitive ar- 
ticles” as eligible for duty-free treatment under the GSP program. 
The very first category of such “import-sensitive articles” excluded 
from the GSP program is “textile and apparel articles which are 
subject to textile agreements’. 19 U.S.C. § 2463(c)(1)(A). 

Central to the controversy in the present case is the President’s 
Executive Order 12302, 46 Fed. Reg. 19901, et seg., designating “flat 
goods, of textile materials except cotton” covered by item 706.39 of 
the Tariff Schedules of the United States (“TSUS”) (hereinafter 
“man-made fiber flat goods”) as articles eligible for duty-free treat- 
ment under the GSP 2 when imported from beneficiary developing 
countries (except Hong Kong, Taiwan and Korea). 


BACKGROUND 


Plaintiff Luggage and Leather Goods Manufacturers of America, 
Inc. (“LLGMA”’) is alleged to be a non-profit trade association that 
represents approximately 230 manufacturers accounting for an es- 
timated 90 percent of the United States production of luggage and 
personal leather goods, as well as a substantial number of suppliers 
to the luggage and personal leather goods industries. Among the 
products manufactured by members of LLGMA are flat goods, in- 


1 In Executive Order 11888, dated November 24, 1975, the President implemented the GSP by designating the 
beneficiary developing countries and some 2,734 articles, referring to TSUS item numbers (and statistical divi- 
sions thereof) as eligible articles. General Headnote 3, TSUS, was amended to list in subsection (c) the designat- 
ed beneficiary developing countries and to include provisions concerning article eligibility for purposes of the 
GSP. 

2 The President’s designation of man-made fiber flat goods as articles eligible for GSP treatment effectively 
reduced the duty rate on imports of these items from beneficiary developing countries from 20 percent ad valo- 
rem (the normal column 1 rate under item 706.39, TSUS) to zero. 
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cluding man-made fiber flat goods that are the subject of this 
action. 

Plaintiff International Leather Goods, Plastics and Novelty 
Workers’ Union, AFL-CIO (“the Union’’) allegedly represents ap- 
proximately 25,000 workers employed by domestic manufacturers 
of luggage and personal leather goods. Among the products pro- 
duced by members of the Union are man-made fiber flat goods. 

Man-made fiber flat goods are small flat wares designed to be 
carried on the person: including bill folds, key cases, coin purses 
and similar articles of textile materials other than cotton, such as, 
nylon, rayon, or polyester. See TSUS Schedule 7, part 1, subpart D, 
headnote 2(c). Imports of man-made fiber flat goods are currently 
classifiable for customs duty purposes under item 706.39, TSUS.® 

Effective January 1, 1974, the United States entered into a multi- 
lateral international agreement concerning textiles known as the 
“Arrangement Regarding International Trade in Textiles’ or 
simply, the ‘“Multifiber Arrangement” (“MFA”), 25 U.S.T. 1001, 
T.LA.S. 7840, 39 Fed. Reg. 13308 (1973). The MFA is the principal 
international agreement governing the regulation of international 
trade in textiles and textile products. Every major textile import- 
ing and exporting country in the world—except the Peoples Repub- 
lic of China and Taiwan—is a party to the MFA. While the MFA 
does not itself establish any quantitative restraints on trade in tex- 
tiles, it nevertheless establishes certain basic objectives, standards 
and a framework for imposing such restraints among the signatory 
nations by bilateral agreements.> Man-made fiber flat goods are en- 
compassed by the definition of the term “textiles” for purposes of 
the MFA. 

The President, by Executive Order No. 12302, dated April 1, 
1981, amended the list of articles eligible for duty-free treatment 
under the GSP to include, among other articles, man-made fiber 
flat goods. 46 Fed. Reg. 19901, et seg. (1981). Prior to the President’s 
amendment of the list of GSP eligible articles to include man-made 
fiber flat goods, no textile or textile product subject to the MFA 
had been designated as an eligible article under the GSP program. 
Currently, man-made fiber flat goods are the only textile products 
covered by the MFA that the President has designated as eligible 
for duty-free treatment under the GSP. 

By letter dated May 13, 1981, a consultant for plaintiff LLGMA 
requested the United States Trade Representative (“USTR”) to ex- 


3 Previously, man-made fiber flat goods were classified under item 706.27, TSUS (prior to March 31, 1982) and 
item 706.24 (prior to March 31, 1981.) 

* Pursuant to Article 16, the MFA initially remained in effect for four years. The MFA was subsequently ex- 
tended until December 31, 1981, 29 U.S.T. 2287, T.I.A.S. 8839; and on December 22, 1981 the MFA was extended 
for a period of four years and seven months, until July 31, 1986, on the basis of the “Protocol Extending the 
Arrangement Regarding International Trade in Textiles”, T.I.A.S. 10323. Hence, the MFA has been in effect for 
over a decade. 

5 MFA, Articles 1 and 4. 

6 MFA, Article 12. 
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amine the decision to designate man-made fiber flat goods for GSP 
treatment arguing that “[sJince these textile flat goods are covered 
by the MFA,” they “are therefore ‘import-sensitive’ articles ex- 
cluded from GSP coverage by law.” The General Counsel of the 
Office of the USTR, by letter dated August 31, 1981, responded ad- 
vising, inter alia: 


Since the Trade Act of 1974 was enacted, the limitation on 
the President’s authority to designate articles contained in sec- 
tion 503(c1)(A) has been interpreted consistently as limiting 
eligibility only on articles for which restraints have been im- 
posed through bilateral agreements and not on articles on 
which restraints simply might be imposed at some future time 
using the authority of the Multi-Fiber Agreement. The lan- 
guage of the statute and of Ambassador Eberle’s [the Presi- 
dent’s Special Representative for Trade Negotiations] letter 
clearly support that interpretation. 

In the past, this office has initiated investigations when an 
article already eligible becomes subject to restraints under a 
bilateral agreement. We will also follow this procedure in this 
case. A Federal Register notice announcing this action will be 
published shortly. I will see you are kept informed of our 
progress. 


Upon learning that man-made fiber flat goods had been designat- 
ed as eligible articles under the GSP, plaintiffs sought ‘correlation 
coverage” for these products and to have them removed from the 
list of eligible articles. 

“Correlation coverage” refers to the Textile Category Svstem 
(“TCS”) 7 used by the Committee for the Implementation of Textile 
Agreements (“CITA”) ® to monitor imports of textile products and 
to administer the United States textile and apparel trade agree- 
ments program. See 47 Fed. Reg. 55709 (1982). Although man-made 
fiber flat goods did not have a TCS correlation number in April 
1981 (when they were designated as eligible articles under the 
GSP), on October 5, 1981 CITA announced that man-made fiber flat 
goods covered by item 706.2700, TSUS (now item 706.3900, TSUS) 
would be included in TCS category number 669.° 46 Fed. Reg. 
48963, 48966 (1981). In a later notice dated December 18, 1981, 
CITA explained that effective January 1, 1982, man-made fiber flat 


7 The TCS consists of 109 categories of textile and apparel articles subject to the MFA, which categories are, 
in turn, “correlated” to items in the TSUS to facilitate the monitoring of United States imports of articles sub- 
ject to textile agreements. 

8 By Executive Order 11651, issued March 3, 1972, as amended by Executive Order 11951, the President estab- 
lished CITA, consisting of representatives of the United States Departments of State, Treasury, Commerce and 
Labor, as well as the United States Trade Representative. CITA functions as the President’s delegate in the 
administration of the textile import program: (1) to supervise the implementation of all textile trade agree- 
ments, and (2) to the extent authorized by the President and by such officials as the President may from time to 
time designate, to take appropriate actions concerning textiles and textile products under section 204 of the Ag- 
riculture Act of 1956, 7 U.S.C. § 1854, and under the MFA, 37 Fed. Reg. 4699 and 42 Fed. Reg. 1453. 

° Effective January 1, 1983, flat goods, handbags and luggage articles in TCS category number 669 were trans- 
ferred to a new TCS category number, TCS number 670. 47 Fed. Reg. 55709, 55711 (1982). 
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goods would be “covered under the textile program’”’.!° 46 Fed. Reg. 
61687, 61688 (1981). 

Shortly after man-made fiber flat goods were provided correla- 
tion coverage under the TCS, viz., on October 26, 1981, the Trade 
Policy Staff Committee (‘““TPSC’’) !2 gave notice in the Federal Reg- 
ister that it was considering the removal of man-made fiber flat 
goods from the list of eligible articles receiving duty-free treatment 
under the GSP. 46 Fed. Reg. 52269 (1981). Plaintiffs filed comments 
in support of this proposal, and no comments were filed in opposi- 
tion. However, defendants have not removed man-made fiber flat 
goods from the list of eligible articles. 

Ambassador Brock, the United States Trade Representative, ad- 
vised on April 29, 1983 that his decision to continue GSP duty-free 
treatment for flat goods of man-made fiber was based upon two fac- 
tors: 


The first was that the President’s authority to designate arti- 
cles covered by section 503(c)(1)(A) of the Trade Act of 1974 has 
been interpreted consistently as limiting eligibility only on ar- 
ticles for which restraints have been imposed, that is, those 
that are subject to bilateral agreements under the MFA. Thus, 
articles which have been assigned correlation numbers but 
which are not subject to bilateral agreements would not fall 
within the scope of the statutory exclusion. This interpretation 
is consistent with the language of the statute and the legisla- 
tive history. 

The second reason for my decision was the small amount of 
flat goods eligible for GSP treatment. In my letter of March 2, 
I indicated that less than 10 percent of U.S. imports of these 
articles received GSP treatment in 1982. In the first two 
months of this year, less than 5 percent of U.S. imports of flat 
goods were from GSP beneficiary countries. 


10 Mr. Paul T. O’Day, the Deputy Assistant Secretary of Commerce for Textiles and Apparel and Chairman of 
CITA, by letter to plaintiffs’ representative dated June 12, 1981, agreed that trade in man-made fiber flat goods 
“in the past few years appears to have increased to the point to warrant CORRELATION coverage” under the 
TCS. Interestingly, Mr. O’Day also expressed concern that man-made fiber flat goods had been improperly in- 
cluded as “eligible articles” under the GSP program, and stated that he would “remind the appropriate individ- 
uals [at the USTR] that products covered by the MFA should not be granted GSP”. 

11 In this December 1981 notice, CITA explained that certain products that were to be included in TCS catego- 
ry number 669 effective January 1, 1982, including man-made fiber flat goods, “were not included in the U:S. 
bilateral textile and apparel agreements when those agreements were negotiated,” so that although these prod- 
ucts would be “covered under the textile program,” they would not be subject to the limits of current bilateral 
textile and apparel agreements. 46 Fed. Reg. 61687, 61688 (1981). 

12 By regulation (15 CFR, Ch. XX, Parts 2000-2003), on April 18, 1975, the USTR (40 Fed. Reg. 18421) estab- 
lished as a subordinate body of the Trade Policy Committee, the Trade Policy Committee Review Group 
(“TPCRG”), and as a subordinate body of the TPC and the TPCRG, the Trade Policy Staff Committee, composed 
of representatives of the USTR and of the Departments of Agriculture, Commerce, Defense, Interior, State, and 
Treasury; the International Trade Commission; and the Council on International Economic Policy. The TPSC 
was delegated the responsibility for (1) obtaining information and advice from various agencies and other 
sources concerning the GSP; and (2) providing an opportunity via the holding of public hearings and such other 
means as the USTR or a Deputy or the Chairman of the TPSC deemed appropriate, for an interested party to 
present by oral or written statement his views concerning articles being considered for designation as eligible 
articles for purposes of the GSP. 

By regulation (15 CFR, Ch. XX, Part 2007), on December 31, 1975 (40 Fed. Reg. 60041), the USTR established a 
procedure by which interested parties could petition the TPSC to request that articles be added to or deleted 
from the list of GSP eligible articles. The TPSC was delegated the function of reviewing the petitions, including 
the conduct of any necessary hearings, and of reporting the results of its review to the Deputy Representative 
and the Trade Representative with a view to possible recommendation of action to the President. The TPSC was 
also charged with conducting such reviews on its own motion as well as at the beginning of each calendar year 
in connection with any modification of the GSP required under section 504(c) of the Trade Act. 
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Unsuccessful in their efforts at the administrative level to termi- 
nate duty-free treatment for man-made fiber flat goods under the 
GSP, plaintiffs commenced this action on June 30, 1983, seeking a 
declaratory judgment that man-made fiber flat goods are not eligi- 
ble for GSP treatment, and that defendants acted contrary to law 
in designating such products as eligible articles under the GSP pro- 
gram and by failing to remove man-made fiber flat goods from the 
list of eligible articles receiving duty-free treatment under the 
GSP. Plaintiffs further requested the Court to enjoin defendants 
from maintaining man-made fiber flat goods on the list of GSP eli- 
gible articles. 

Jurisdiction over this action is alleged under 28 U.S.C. § 1581(i) 
and standing is alleged under 28 U.S.C. § 2631(i). Defendants, how- 
ever, insist that the Court does not have jurisdiction over this 
action; that plaintiffs have failed to exhaust their administrative 
remedies; and that plaintiffs have no standing to prosecute this 
action. 

The gravamen of plaintiffs’ complaint is that the President’s Ex- 
ecutive Order 12302 designating man-made fiber flat goods as eligi- 
ble articles under the GSP violated 19 U.S.C. § 2463(c)(1), which 
provides that the President ‘“‘may not” designate an article as eligi- 
ble for GSP treatment if such article is within specified categories 
of “import-sensitive” articles. Plaintiffs rely on the first category of 
import-sensitive articles so excluded from GSP treatment: “textile 
and apparel articles which are subject to textile agreements”. 19 
U.S.C. § 2463(c)(1)(A). 

Specifically, plaintiffs urge—and defendants concede—that man- 
made fiber flat goods are “textile and apparel articles” within sec- 
tion 2463(c)(1)(A). Moreover, plaintiffs assert that the MFA is a tex- 
tile agreement within the meaning of section 2463(c)(1A) by the 
plain meaning of the language of the statute as well as by its legis- 
lative history. Lastly, plaintiffs argue—and defendants concede— 
that man-made fiber flat goods are “subject to” the MFA. Essen- 
tially, then, plaintiffs seek to exclude man-made fiber flat goods 
from the list of GSP eligible articles. 

On the merits, defendants advance the position that inasmuch as 
man-made fiber flat goods are not subject to export restraints 
under any textile agreement, the President’s designation of such 
flat goods for GSP treatment constitutes a reasonable exercise of 
the President’s discretionary authority under the GSP. As noted 
supra, the foregoing rationale is precisely the reason that plaintiffs’ 
attempt at the administrative level to have man-made fiber flat 
goods removed from the list of eligible articles under the GSP was 
unsuccessful. 

Presently before the Court are: plaintiffs’ motion pursuant to 
rule 12(c) of this Court for judgment on the pleadings; defendants’ 
cross-motion pursuant to rule 12(b) to dismiss contending that: the 
Court does not possess jurisdiction over this action under 28 U.S.C. 
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§ 1581(); plaintiffs have failed to exhaust their administrative rem- 
edies under 19 U.S.C. § 1516 or 15 CFR, Ch. XX, Part 2007; and 
plaintiffs lack standing to prosecute this action. Alternatively, on 
the merits, defendants have cross-moved for summary judgment 
pursuant to Rule 56. 


Opinion 


Initially, we address the threshold arguments proffered by de- 
fendants for disposing of this case without reaching the merits. 


I 


As stated above, defendants have cross-moved to dismiss this 
action for lack of subject matter jurisdiction under 28 U.S.C. 
§ 1581(i).18 

First, defendants contend that since this action challenges the 
President’s designation of man-made fiber flat goods (when import- 
ed from beneficiary developing countries) as eligible for duty-free 
treatment under the GSP, the action does not arise out of laws of 
the United States providing for revenue from imports or tonnage, 
tariffs, duties, fees or other taxes within the purview of section 
1581(i). The Court disagrees. 

The Trade Act of 1974 (which includes the GSP) provides for tar- 
iffs and duties although the GSP program authorizes duty-free 
entry under certain circumstances. Defendants also ignore the fact 
that the TSUS provision claimed by plaintiffs to be applicable to 
the subject merchandise (item 706.39) normally imposes a duty of 
20% ad valorem (column 1) and thus provides for “revenue from 
imports”. Since the issue in this case is whether merchandise, nor- 
mally dutiable under item 706.39, TSUS, is duty-free under that 
provision pursuant to the GSP, the Court plainly possesses subject 
matter jurisdiction under 28 U.S.C. § 1581(i) (1) and (4). 

Second, defendants contend that jurisdiction under 1581(i) is pre- 
cluded in this case by the availability of jurisdiction under section 
1581(b). Subsection (b) of 1581 confers exclusive jurisdiction upon 
the Court ‘of any civil action commenced under section 516 of the 
Tariff Act of 1930 [19 U.S.C. § 1516]’.14 The issue raised by this 
contention is inextricably intertwined with defendants’ argument 
that plaintiffs have failed to exhaust their administrative remedies. 


13 So far as pertinent, § 1581(i) reads. 

(i) In addition to the jurisdiction conferred upon the Court of International Trade by subsections (a)-(h) of 
this section * * *, the Court of International Trade shall have the exclusive jurisdiction of any civil action 
commenced against the United States, its agencies, or its officers, that arises out of any law of the United 
States providing for— 

(1) Revenue from imports or tonnage; 


* + * * * . * 


(4) Administration and enforcement with respect to the matters referred to in paragraphs (1)-(3) of this 
subsection and subsections (a)-(h) of this section. 

14 Section 516 authorizes “domestic interested parties” to file a petition with Customs to challenge “the ap- 
praised value, the classification, or rate of duty” imposed upon imported merchandise. 19 U.S.C. § 1516(a1). Fol- 
lowing the filing of a petition, the Customs Service is to “determine the proper appraised value, classification, or 
rate of duty”, and to “notify the petitioner of * * * [its] determination”. A petitioner dissatisfied with the deter- 
mination may file a notice of “desire to contest the appraised value, classification or rate of duty”, after which 
Customs is to provide the petitioner with information on the liquidation to serve as the basis for an action under 
28 U.S.C. § 1581(b). 
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Citing United States v. Uniroyal, Inc., 69 CCPA 179, 687 F.2d 467 
(1982), defendants argue that in order to contest the President’s 
designation of man-made fiber flat goods as eligible articles under 
the GSP, plaintiffs must proceed by challenging the duty-free treat- 
ment accorded a specific entry of such goods by filing a petition 
with the Customs Service under section 1516, and upon a ruling ad- 
verse to such petition, file an action in this Court under 28 U.S.C. 
§ 1581(b). In short, defendants maintain that the Court lacks juris- 
diction under section 1581(i) because plaintiffs must seek judicial 
review of the President’s action in accordance with 28 U.S.C. 
§ 1581(b) following the exhaustion of the administrative remedies 
under under section 1516. 

Defendants correctly rely upon Uniroyal for the propositions that 
the Court’s jurisdiction under section 1581(i) is “expressly ‘in addi- 
tion to the jurisdiction conferred * * * by subsections (a)-(h)’”, and 
that section 1581(i) must “not be used generally to bypass adminis- 
trative review by meaningful protest”. 69 CCPA at 184, 687 F.2d at 
472 (emphasis added, footnote omitted). However, a corollary of the 
foregoing is that a party will not be required to pursue a “mani- 
festly inadequate” or inappropriate administrative remedy prior to 
seeking judicial review. United States Cane Sugar Refiners’ Ass'n v. 
Block, 69 CCPA 172, 175, n.5, 683 F.2d 399, 402, n.5 (1982), affg 3 
CIT 196, 544 F. Supp. 883 (1982). Cane Sugar involved a challenge 
to a Presidential Proclamation imposing import quotas on sugar. 
The Government moved to dismiss arguing that plaintiff should 
have filed protests pursuant to 19 U.S.C. § 1514, the denial of which 
could be contested in the Court of International Trade under 28 
U.S.C. § 1581(a). This Court, in upholding the President’s proclama- 
tion on the merits, denied the Government’s motion objecting to ju- 
risdiction, and commented on the futility of the administrative 
remedy: (3 CIT 196, 201, 544 F. Supp. 883, 887): 


Here, the President has issued a proclamation requiring the 
Customs officials to exclude from entry any sugar in excess of 
the specified quotas. The Customs officials, who would review a 
protest claiming that P.P. 4941 is invalid, obviously have no 
authority to override the presidential proclamation and admit 
over-quota sugar. Consequently, respecting a ruling on the va- 
lidity of P.P. 4941, there is no relief which plaintiff may be 
granted at the administrative level. Under these circum- 
stances, requiring the exhaustion of administrative remedies 
would be inequitable and an insistence of a useless formality. It 
is well established that exhaustion of remedies will not be re- 
quired if administrative review would be futile. This is particu- 
larly the case here where the Customs officials are legally fore- 
closed from granting the relief sought. [Emphasis added.] 


Consequently, in the instant case, plaintiffs could not have re- 
solved the controversy at the administrative level by petitioning 
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Customs in accordance with section 1516. Again, on the merits, the 
question presented is whether section 2463(c)1)(A) precludes the 
President from including man-made fiber flat goods on the list of 
articles eligible for duty-free entry under the GSP, a matter outside 
the authority of the Customs Service. It must be emphasized that 
“Tijt is the President who is authorized to make GSP designations, 
not the Secretary of the Treasury nor any other Customs officer’. 
Sybron Corp. v. Carter, 438 F. Supp. 868, 864 (W.D.N.Y. 1977). Clear- 
ly, then, the section 1516 procedure would not provide the mean- 
ingful administrative review that the Uniroyal Court meant to re- 
quire, but rather such procedure under section 1516 would be futile 
and inappropriate. Cf. this Court’s decision in United States Cane 
Sugar Refiners’ Ass’n v. Block, supra. See also: Aleknagik Natives 
Ltd. v. Andrus, 648 F.2d 496 (9th Cir. 1980) and Cafferello v. United 
States Civil Service Commission, 625 F.2d 285 (9th Cir. 1980). 

Further, as hereinbefore mentioned and more fully described 
below, plaintiffs’ filing of this action followed more than two years 
of administrative proceedings involving the TPSC, culminating in a 
letter from the USTR announcing a “decision to continue GSP 
duty-free treatment” for man-made fiber flat goods, expressly re- 
jecting plaintiffs’ contention that such duty-free treatment violated 
section 2463(c)(1A). Obviously, Congress did not intend that after 
the exhaustion of the special administrative proceedings under 15 
CFR, Ch. XX, Part 2007, the domestic industry would still be re- 
quired to file a useless petition under section 1516 with Customs, 
which has no authority to make GSP determinations, before seek- 
ing judicial review in this Court. 

Defendants’ additional assertion that plaintiffs failed to fully 
avail themselves of the administrative remedies under 15 CFR, Ch. 
XX, Part 2007 is not borne out by the background of this matter. 
Plaintiffs’ uncontradicted account, supported by affidavit, of the ac- 
tions they pursued before the USTR includes: (1) the filing of a re- 
quest with the chairman of the GSP subcommittee of the TPSC to 
examine and reverse the decision to designate man-made fiber flat 
goods as eligible articles under the GSP on the ground that such 
designation was contrary to section 2463(c)(1)(A); (2) a meeting with 
the General Counsel of the USTR and others to discuss plaintiffs’ 
position; (3) the filing of written comments in support of the TPSC 
proposal to remove man-made fiber flat goods from eligibility 
under the GSP; and (4) following the rejection of the TPSC’s pro- 
posal, a meeting and correspondence with the USTR concerning 
this matter. Following these extensive efforts by plaintiffs in the 
administrative proceedings, Ambassador Brock, as noted above, ad- 
vised plaintiffs by letter dated April 29, 1988 of the continuation of 
duty-free treatment under the GSP for man-made fiber flat goods, 
rejecting plaintiffs’ construction of section 2463(c)(1)(A). 

In sum, then, plaintiffs commenced this action following more 
than two years of administrative proceedings before the Office of 
the USTR and the TPSC, the groups delegated responsibility for 
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the administration of the GSP program. Consequently, defendants’ 
contention that this action must be dismissed due to the Court’s 
lack of jurisdiction under section 1581(i) and plaintiffs’ failure to 
exhaust administrative remedies is overruled. Accordingly, defend- 
ants’ motion to dismiss the action on these grounds is denied.'* 


Il 


The “standing” requirement for actions brought under section 
1581(i) is contained in Section 2631(i) of the Customs Courts Act of 
1980, 28 U.S.C. § 2631(i), providing: 


Any civil action of which the Court of International Trade 
has jurisdiction, other than an action specified in subsections 
(a)-(h) of this section may be commenced in the Court by any 
person adversely affected or aggrieved by agency action within 
the meaning of Section 702 of title V. (Emphasis added.) 


Section 702 of title V (the Administrative Procedure Act) reads: 


A person suffering legal wrong because of agency action, or 
adversely affected or aggrieved by agency action within the 
a of the relevant statute, is entitled to judicial review 
thereof. 


The courts have utilized a two-pronged test in assessing whether 
a plaintiff has such “standing” as one “suffering legal wrong be- 
cause of agency action, or adversely affected or aggrieved by 
agency action.” See, e.g., Association of Data Processing Service Or- 
ganizations, Inc. v. Camp, 397 U.S. 150, 152-56 (1970). The first test 
is “whether the plaintiff alleges that the challenged action has 
caused him injury in fact, economic or otherwise.” Jd. at 152. The 
second test is whether “the interest sought to be protected by the 
complainant is arguably within the zone of interests to be protect- 
ed or regulated by the statute” involved. Jd. at 153. 

Defendants urge several grounds in support of their contention 
that plaintiffs lack standing to prosecute this action: plaintiffs’ 
claim, based upon section 2463(c)(1)(A), is insufficient since plain- 
tiffs “have not alleged injury to themselves”; plaintiffs’ allegations 
of actual injury to their members are “too generalized”; plaintiffs 
are not within the “zone of interests protected by a statute or con- 
stitutional guarantee”; and plaintiffs do not fall within the scope of 
19 U.S.C. § 1677(10) (D) or (E). These contentions may be summarily 
disposed of. 

First, defendants’ assertion that “plaintiffs have not alleged 
injury to themselves” (brief at 29) is unavailing inasmuch as asso- 
ciations, such as LLGMA and the Union, are permitted to appear 
as representatives of their members. See Hunt v. Washington State 


15 Defendants’ argument that the filing by plaintiffs of “comments” in support of the TSPC’s proposal was 
insufficient to exhaust their remedies in light of 15 CFR § 2007.1 (which details the information required in a 
petition initiated by an “interested party”) is unpersuasive. Plainly, the filing of a petition would have been 
pointless given the TPSC’s negative decision on its own proposal. 
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Apple Advertising Comm’n, 432 U.S. 333, 341-45 (1977); Warth v. 
Seldin, 422 U.S. 490, 510-511 (1975); Nat’l Automatic Laundry and 
Cleaning Council v. Schultz, 443 F.2d 689, 693-94 (D.C. Cir. 1971) 
and cases cited. More, plaintiffs have alleged in their complaint 
that defendants’ actions in maintaining man-made fiber flat goods 
on the GSP list have caused injury to plaintiffs’ members by ad- 
versely affecting their sales, profitability, employment and other 
indicators of the economic health of the domestic industry (Com- 
plaint, 19). This adverse effect is supported by an uncontradicted 
affidavit of Mr. Robert T. Rolfs, the President of Amity Leather 
Products Co., one of LLGMA’s members. 

Second, defendants claim that plaintiffs’ allegations of injury to 
their members are “too generalized” to confer standing (brief at 29) 
is without merit as the duty-free imports under the GSP would 
most immediately impact the competing domestic manufacturers 
and their labor forces, and obviously would not “be shared by a 
large number of citizens in a substantially equal measure’, as 
urged by defendants. Defendants’ concern that plaintiffs’ griev- 
ances must be “substantiated” (brief at 29 n.16) is addressed by Mr. 
Rolf’s affidavit, supra, which details the injury alleged. In any 
event, “(flor purposes of ruling on a motion to dismiss for want of 
standing, both the trial and reviewing courts must accept as true 
all material allegations of the complaint, and must construe the 
complaint in favor of the complaining party.” Warth v. Seldin, 422 
U.S. at 501. See also Jenkins v. McKeithen, 395 U.S. 411, 421-22 
(1969). 

Third, defendants’ assertion that “plaintiffs have failed to point 
to any statute which seeks to protect their interests’, and there- 
fore, are “not within the zone of interests which is protected by a 
statute or constitutional guarantee” (brief at 30) cannot stand in 
light of plaintiffs’ predicate for bringing this action. As stated 
above, the central issue in this litigation is the validity under sec- 
tion 2463(c)(1(A) of the President’s designation of man-made fiber 
flat goods as eligible for GSP treatment. Section 2463(c)(1A) pro- 
hibits the President from including in the GSP list “textile and ap- 
parel articles which are subject to textile agreements.” Obviously, 
section 2463(c)(1)(A) is intended specifically to protect domestic tex- 
tile and apparel companies and their workers from duty-free im- 
ports of “textile and apparel articles which are subject to textile 
agreements.” If the companies and workers that plaintiffs repre- 
sent are not “within the zone of interests which is protected” by 
section 2463(c)(1)(A), it is difficult to imagine who would be so pro- 
tected. 

Lastly, defendants’ contention that plaintiffs have not demon- 
strated they are within the class of interested parties to question 
the duty rate imposed (or not imposed) upon imports within the 
meaning of 19 U.S.C. § 1677(9) (D) or (E) as required by 19 U.S.C. 
§ 1516 is totally lacking in merit. As we have seen, plaintiffs in this 
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case were not required to, and have not, proceeded under 19 U.S.C. 
§ 1516, and hence the requirements of that provision are irrele- 
vant. 16 

In light of the foregoing, defendants’ cross-motion to dismiss on 
the basis of standing is denied. 


Ill 


Having concluded that the Court possesses jurisdiction of this 
action pursuant to 28 U.S.C. § 1581(i), that plaintiffs have exhaust- 
ed their administrative remedies and have standing to prosecute 
this action, we reach the merits. As explained above, 19 U.S.C. 
§ 2463(c)(1) provides that the President may not designate an arti- 
cle as eligible for GSP treatment if it falls within specified catego- 
ries of “import-sensitive” articles; and the first such category of 
“import-sensitive articles” so excluded from GSP treatment com- 
prises “textile and apparel articles which are subject to textile 
agreements”.17 The issue presented, therefore, is whether the 
President’s designation of man-made fiber flat goods as eligible ar- 
ticles under the GSP is precluded by 19 U.S.C. § 2463(c)(1)(A). 


A 


As heretofore observed, there is no dispute that man-made fiber 
flat goods are “textile and apparel articles” within the meaning of 
section 2463(c)(1)(A), and that such flat goods are “subject to” the 


MFA.'® Hence, the crux of the dispute between the parties re- 
volves around the question of whether the MFA is a “textile agree- 


ment” within the meaning of section 2463(c)(1(A). If this question 
is answered in the affirmative, plaintiffs’ contention that man- 
made fiber flat goods are precluded from GSP treatment under sec- 
tion 2463(c)(1(A) must be sustained. However, if the answer is in 
the negative, the President’s designation of man-made fiber flat 
goods as eligible articles under the GSP must be upheld. 

Plaintiffs predicate their argument that the MFA is a textile 
agreement within the purview of section 2463(c\1)(A) on the plain 
meaning of the statute, its purpose, and legislative history. Defend- 
ants, on the other hand, insist that section 2463(c)1)(A) confers 


16 In any case, defendants are incorrect in claiming that a petitioner under section 1516 must meet the “inter- 
ested party” requirements of 19 U.S.C. § 1677(9) (D) or (E) (pertaining to review of antidumping in countervailing 
duty determinations), which as defendants note, refer to the requirement that the members of a plaintiff asso- 
ciation or union produce a “like product”. Section 1516 was amended in the Customs Courts Act of 1980 to elimi- 
nate this reference to 19 U.S.C. § 1677(9), a reference that was added when 19 U.S.C. § 1516 was revised in the 
Trade Agreements Act of 1979 (See section 1001, Pub. L. 96-39) to include a separate “interested party” defini- 
tion. See 19 U.S.C. § 1516, as amended in section 607(a), Pub. L. 96-417. 

17 The statute reads in relevant part: 

Articles which may not be designated as eligible articles. (1) The President may not designate any article as 
an eligible article under subsection (a) if such article is within one of the following categories of import-sensitive 
articles— 

(A) textile and apparel articles which are subject to textile agreements, * * * 

18 Article 12 of the MFA provides: 

For the purpose of this Arrangement, the expression “textiles” is limited to tops, yarns, piece goods, made-up 
articles, garments and other textile manufactured products (being products which derive their chief characteristic 
from their textile components) of cotton, wool, man-made fibers, or blends thereof, in which any or all of those 
fibers in combination present either the chief value of the fibers or 50 percent or more by weight (or 17 percent or 
more by weight of wool) of the product. (Emphasis added.) 
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broad discretionary authority on the President that is not reviewa- 
ble by the courts; and further, that based upon “consistent” admin- 
istrative interpretation of the statute, the term “textile agree- 
ments” in section 2463(c\(1)(A) embraces only bilateral textile 
agreements that impose restraints:on imports of specific textile 
products. !9 

This Court concludes that plaintiffs’ construction is correct. 

Fundamentally, of course, courts are ordinarily duty bound to in- 
terpret statutes in accordance with their plain meaning; and the 
plain meaning of a statute must prevail in the absence of legisla- 
tive history clearly indicating a Congressional intent different from 
that manifested by the language used. Zenith Radio Corp. v. 
United States, 1 CIT 180, 184, 509 F. Supp. 1282, 1286 (1981), and 
cases cited. More recently, in Toyota Motor Sales, U.S.A., Inc. v. 
United States, 7 CIT —, Slip Op. 84-38 (April 10, 1984), the Court 
cogently reiterated the rule of statutory construction that is con- 
trolling here: 


[W]here Congress in plain language has expressed its inten- 
tion, and the legislative history does not demonstrate a con- 
trary purpose, this court is bound to follow the statutory provi- 
sion as written. Schramm v. Department of Health & Human 
Services, 682 F.2d 85, 91 (8d Cir. 1982). The Supreme Court has 
in fact warned that “[gloing behind the plain language of a 
statute in search of a possibly contrary congressional intent ‘is 
a step to be taken cautiously’ even under the best circum- 
stances.” American Tobacco Co. v. Patterson, 456 U.S. 638, 75 
(1982) (quoting Piper v. Chris-Craft Industries, 4380 U.S. 1, 26 
(1977)). Indeed, “[a]bsent a clearly expressed legislative inten- 
tion to the contrary, [the] language [of the statute] must ordi- 
narily be regarded as conclusive.” Consumer Product Safety 
Commission v. GTE Sylvania, Inc., 447 U.S. 102, 108 (1980). See 
Shields v. United States, 698 F.2d 987, 989 (9th Cir. 1983). 


Equally well settled is the rule that “[u]nquestionably the courts, 
in interpreting a statute, have some ‘scope for adopting a restricted 
rather than a literal or usual meaning of its words where accept- 
ance of that meaning would lead to absurd results * * * or would 
thwart the obvious purpose of the statute.’ * * * But it is otherwise 
‘where no such consequences would follow and where * * * it ap- 
pears to be consonant with the purposes of the Act. * * *’”. Com- 
missioner v. Brown, 380 U.S. 5638, 571 (1965) (emphasis added), quot- 
ing, Helvering v. Hammel, 311 U.S. 504, 510-11 (1940). 

Here, plaintiffs—properly—rely upon the plain meaning of sec- 
tion 2463(c)\(1)(A) in arguing that the term “textile agreements” as 
used in that statute means just what it says, and since the MFA is 
an agreement covering textiles, it is within the purview of section 


19 Currently, neither the MFA nor any other agreement entered into by the United States controls or re- 
strains imports of flat goods covered by item 706.39, TSUS. Recent bilateral agreements (defendants’ collective 
exhibit 2) either specifically exclude man-made fiber flat goods from the textile products covered by the agree- 
ments or omit references to the correlation number or category assigned to such flat goods. 





DECISIONS OF U.S. COURT OF INTERNATIONAL TRADE 121 


2463(cX1)(A).2° This Court is unable to agree with defendants’ 
narrow reading of the language “textile agreements” in section 
2463(c1A) as restricting the term to only bilateral textile agree- 
ments which impose restraints on imports of specific textile prod- 
ucts. 

B 


Obviously, based upon the plain and unambiguous language of 
section 2463(c)(1)(A), there is no support for the restrictive construc- 
tion urged by defendants and this Court is not required to go fur- 
ther. However, even if the language of section 2463(c)(1(A) were 
not as clear as it is, the legislative history supports beyond perad- 
venture of doubt plaintiffs’ construction that the MFA is a textile 
agreement within the purview of section 2463(c\1)(A). Statutory 
clarity, of course, does not bar a Court’s consideration of legislative 
history. Zenith Radio Corp. v. United States, 3 CIT at 184, 509 F. 
Supp. at 1285, and cases cited. 

The Trade Act of 1974, which included the GSP legislation in 
Title V, was passed by the Senate on December 13, 1974. However, 
during the previous month when the Senate Finance Committee re- 
ported on this legislation, there was no provision specifically re- 
stricting the President’s authority to designate “import-sensitive” 
items as “eligible articles” under the GSP program. See S. Rep. No. 
1298, 98rd Cong. 2d Sess. 223-24 (1974). Responding to concern on 
this point, the Senate Finance Committee sought and received as- 
surances from the Administration that “sensitive products would 
be excluded from receiving preferences.” Jd. at 224. Specifically, 
the Senate Finance Committee received a letter dated November 7, 
1974, addressed to Senator Russell B. Long, Chairman of the Fi- 
nance Committee, from Ambassador W. D. Eberle, the President’s 
Special Representative for Trade Negotiations. This letter was pub- 
lished in the body of the Senate Finance Committee Report, and 
reads in part as follows: 

The Hon. RussE.t B. Lona, 


Chairman, Committee on Finance, United States Senate, 
Washington, D.C. 


Dear Mr. Chairman: In his message to Congress accompany- 
ing submission of the Trade Reform Act of April 10, 1973, 
former President Nixon specified certain categories of import- 
sensitive products intended to be excluded from a generalized 
system of preferences for articles from eligible developing 
countries. 

In response to questions concerning this Administration’s 
commitment to such exclusions, I reaffirm the intention of the 
Executive Branch to exclude from tariff preferences textile and 


20 Although the MFA has the word “Arrangement” in its title, there is no dispute that the MFA is an “agree- 
ment” in form and operation. For example, following its Preamble the MFA states that “THE PARTIES TO 
THIS ARRANGEMENT have agreed” to the following 17 Articles of the MFA. Moreover, the parties, including 
the United States, each formally accepted the MFA by signature or otherwise, see 25 UST 1001, 1054-61, TIAS 
7840, and the MFA provisions plainly represent undertakings or commitments by these parties. 
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apparel products which are subject to textile agreements * * * 

and other items which may be considered import-sensitive in 

the context of generalized preferences. Jd. (Emphasis added.) 


It should be stressed that this letter refers to the exclusion from 
the GSP program of “textile and apparel products which are sub- 
ject to textile agreements,” language identical to that presently in 
section 2463(c)(1)(A). 

Although Ambassador Eberle’s letter used the plural expression 
“subject to textile agreements”, the important point is the Senate 
Finance Committee’s expressed understanding of this language in 
its summary of Mr. Eberle’s letter in the Committee Report imme- 
diately preceding its quotation of this letter: 


The Committee has received assurances that sensitive prod- 
ucts would be excluded from receiving preferences. Ambassa- 
dor Eberle’s letter, reprinted below, indicates that textiles and 
apparel products subject to the international textile agreement 
would be excluded, along with * * * other sensitive items. Jd. 
(Emphasis added.) 


There can be little doubt that the MFA was the “international 
textile agreement” to which the Senate Finance Committee re- 
ferred in its 1974 report.2! As indicated supra, the MFA had been 
agreed to by the United States in 1973 following a lengthy process 
of negotiation with over 60 nations. Against this background, and 
in light of the prominence of the MFA as an international textile 
agreement in 1974, the reference in the Senate Committee Report 
that textile and apparel products “subject to the international tex- 
tile agreement would be excluded” from the GSP could only have 
referred to textiles and apparel products “subject to” the MFA. 
Thus, defendants’ understanding that the language in section 
2463(c)(1)(A) “subject to textile agreements” does not encompass the 
MFA is not only contrary to the plain meaning of the statute, but 
is also contrary to the statute’s legislative history. 


C 


Addressing defendants’ contention that the President has deter- 
mined that the subject man-made fiber flat goods are not “import 
sensitive’, it need only be pointed out that by the express language 
of section 2463(c)(1)(A), Congress has made a legislative judgment 
that all “textile and apparel articles which are subject to textile 
agreements” are to be excluded from the GSP as “import sensitive” 
articles.22 Such legislative judgment is, of course, conclusive on the 
Executive. 


21 Indeed, earlier in 1974 Senator Strom Thurmond had explained to the Senate that the MFA “is the most 
encompassing international textile trade agreement ever reached.” 120 Cong. Rec. 230 (1974). 

22 In some subparagraphs of section 2463(cX1), Congress expressly applied the exclusion from the GSP to arti- 
cles described as “import sensitive” (e.g. “import sensitive electronic articles”, covered by section 2463(cX1XC)). 
However, in three instances, including subparagraph (A), Congress did not include any such “import sensitive” 
limitation. Thus, the conclusion is inescapable from the term “import sensitive” in section 2463(c1) that Con- 
gress intended in subparagraph (A) all “textile and apparel articles which are subject to textile agreements” 
should be regarded as “import sensitive” for purposes of section 2463(c\1)(A). 
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D 


Nor is there any merit in defendants’ contention that the lan- 
guage in section 2463(c)(1(A) was intended to confer broad discre- 
tionary authority on the President. On the contrary, as indicated 
supra, in section 2463(c\1)(A) Congress intended to restrict the 
President’s exercise of discretion under the GSP in the case of cer- 
tain specified “import-sensitive” articles such as “textile and ap- 
parel articles which are subject to textile agreements’. 


E 


Finally, defendants’ contention that the administrative interpre- 
tation in this case is entitled to deference, is definitively answered 
by the Supreme Court in Federal Election Comm’n v. Democratic 
Senatorial Campaign Comm., 454 U.S. 27, 31-32 (1981): 


The interpretation put on the statute by the agency charged 
with administering it is entitled to deference * * * but the 
courts are the final authorities on issues of statutory construc- 
tion. They must reject administrative constructions of the stat- 
ute * * * that are inconsistent with the statutory mandate or 
that frustrate the policy that Congress sought to implement. 
(Emphasis added; citations omitted.) 


F 


In summary, the plain meaning of the statute and the plain Con- 
gressional intent, as evidenced by the legislative history, establish 
that section 2463(c)\(1A) precludes the granting of duty-free treat- 
ment under the GSP to textile products subject to the MFA. Under 
these circumstances, this Court is compelled to find the President’s 
designation of flat goods covered by item 706.39, TSUS (previously 
item 706.27, TSUS) as eligible articles under the GSP was contrary 
to law, and the continued refusal to remove those products from 
the list of GSP eligible articles is similarly contrary to law. 

Accordingly, it is hereby adjudged and ordered: 

1. Man-made fiber flat goods (flat goods, of textile materials 
except cotton, covered by item 706.39, TSUS) are not eligible for 
duty-free treatment under the GSP. 

2. The President acted contrary to law in designating by Execu- 
tive Order 12302 the flat goods covered by item 706.39, TSUS as 
“eligible articles” under the GSP, and in failing and refusing to 
remove man-made fiber flat goods from the list of “eligible arti- 
cles’ receiving duty-free treatment under the GSP. 

3. Plaintiffs’ motion for judgment on the pleadings (summary 
judgment) is granted.? 


23 Since matters outside the pleadings were presented by plaintiffs in support of their motion for judgment on 
the pleadings, plaintiffs’ motion must, under Rule 12(c), be treated as one for summary judgment and disposed of 
as provided in Rule 56. 
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4. Defendants’ cross-motion to dismiss, or alternatively for sum- 
mary judgment, is denied. 

5. Defendants are directed to forthwith remove from the list of 
eligible articles under the GSP man-made fiber flat goods (flat 
goods, of textile materials except cotton, covered by item 706.39, 
TSUS). 

Judgment will be entered accordingly. 
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marked “A”) 

Equal to appraised 
values, less any 
additions made for 
currency fluctuation 
and less 10%, or 
invoiced unit values 
less all non-dutiable 
charges, whichever 
is higher 
(merchandise 
marked “B” or “C’”) 


Appraised values C.B.S. Imports Corp. v. U.S. 
shown on entry (C.D. 4739) 
papers less additions 
included to reflect 
currency revaluation 


Appraised values as Agreed statement of facts Los Angeles 
shown on entry Transistor radios and parts 
documents, less 7.5% 
thereof, net packed 


F.o.b. invoice unit Agreed statement of facts Los Angeles 
prices as shown on Transistor radios and parts 
entry documents 
plus 20% of 
difference between 
f.o.b. unit invoice 
prices and appraised 
values, net packed 
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R84/193 


R84/194 


R84/195 


R84/196 


R84/197 


Watson, J. 
May 21, 1984 


Watson, J. 
May 21, 1984 


Watson, J. 
May 21, 1984 


Watson, J. 
May 21, 1984 


Watson, J. 
May 21, 1984 


Watson, J. 
May 21, 1984 


Watson, J. 
May 21, 1984 


Watson, J. 
May 21, 1984 


Bentley Markey Co. 


B.P.M. International 


Ltd. 


D.E. Sanford Co. 


Ohio Radio Mfg. Co. 


Sprouse Reitz Co. 


Sprouse Reitz Co. 


Sprouse Reitz Co. 


Standard Brands Paint 


Co. 


R61/2682 


R64/22792 


R61/791, 
etc. 


268057-A 


R58/25089, 
etc. 


R60/7726, 
etc. 


R64/3081, 
etc. 


Export value 


Export value 


Export value 


Export value 


Export value 


Export value 


Export value 


Export value 





F.0.b. invoice unit 
prices as shown on 
entry documents 
plus 20% of 
difference between 
f.o.b. unit invoice 
prices and appraised 
values, net packed 


Agreed statement of facts San Francisco 
Radios 


Agreed statement of facts San Francisco 
Transistor radios together 
with their accessories 


F.o.b. unit prices plus 
20% of difference 
between f.o.b. unit 


values 


Agreed statement of facts San Francisco 
Chinaware 


Appraised values as 
shown on entry 
documents, less 7.5% 
thereof, net packed 


Agreed statement of facts San Francisco 
| Transistor radios, etc. 


Appraised values as 
shown on entry 
documents, less 7.5% 
thereof, net packed 


Agreed statement of facts Portland 
Cotton wearing apparel, ce- 
ramic tableware, etc. 


Appraised values as 
shown on entry 
documents, less 7.5% 
thereof, net packed 


Agreed statement of facts Los Angeles 
Cotton wearing apparel, 
etc. 


Appraised values as 
shown on entry 
documents, less 7.5% 
thereof, net packed 


Agreed statement of facts San Francisce 
Cotton wearing apparel, 
etc. 


Appraised values as 
shown on entry 
documents, less 7.5% 
thereof, net packed 
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Agreed statement of facts Los Angeles 


Appraised values as 
Glazed ceramic tiles 


shown on entry 
documents, less 7.5% 
thereof, net packed 


prices and appraised and parts; entirety 
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DECISION 
NUMBER 


R84/201 


R84/202 


DECISION 


Watson, J. 
May 21, 1984 


Re, C.J. 
May 23, 1984 


Re, C.J. 
May 23, 1984 


Ford, J. 
May 23, 1984 


PLAINTIFF 


Kalimar Inc. 


Adorence Co. 


Bourns Pacific 
Magnetics Corp. 


American International 
Hardwood Co. 


COURT NO. 


295819A, 
etc. 


81-8-01091 


74-10-02977 


80-12-00133 





BASIS O 
VALUATI 


Export value 


Export value 


Export value 


United States 


LUATION 


States value 


HELD VALUE 


Appraised values as Agreed statement of facts 
shown on entry 
documents, less 7.5% 


thereof, net packed 


Appraised values 
shown on entry 
papers less additions | 
included to reflect 
currency revaluation 


(C.D. 4739) 


Invoiced unit prices 
less non-dutiable 
charge (if any) 
included therein 


(C.D. 4739) 


F.o.b. Philippine port Agreed statement of facts 
of export price plus 


8% 


C.B.S. Imports Corp. v. U.S. 


C.B.S. Imports Corp. v. U.S. 


PORT OF ENTRY AND 
MERCHANDISE 


New York 
Binoculars 


New York 
Not stated 


Los Angeles 
Electrical equipment 


Portland, Oreg., Longview, 
Wa., Bridgeport, Los An- 
geles, Norfolk, Camden, 
Plywood and/or wood 
veneer corestock 
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Appeal to U.S. Court of Appeals for 
the Federal Circuit 


APPEAL No. 84-1208—Hector Rivera Siaca, d/b/a Guayaberas Don 
Hector v. The United States and The United States Customs Serv- 
ice—SEIZURE OF Goops/SuHirts—Appeal from Slip Op. 84-42 de- 
nying motion for rehearing, filed May 14, 1984. 
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Index 


U.S. Customs Service 
Treasury Decisions: 

Bonds: 

Carriers 

Consolidated Aircraft 
Country of origin marking, hand tools, Pt. 184, CR amended 
Customs Form 7501, revised, several parts, CR amended 
New Orleans, La., restatement of port limits, sec. 101.3, amended, 


Processing of unaccompanied baggage, sec. 6.7, CF amended 
Synopses of drawback decisions 


Customs Service Decisions 


Classification: A lithotripter 
Computer Value: Canadian-manufactured components 


Drawback: Evidence of compliance 19 CFR 22.5(e) & 19 U.S.C. 1520(c) (1) 
amending a claim 


Marking: Country of origin marking industrial fasteners 
Temporary Importation Bond: 
Locomotives for testing in commercial or revenue producing activi- 


Whether thread protectors may be admitted temporarily free of 
MEER scan casecate tos vetivavsiciesh oescsesscesanbioaseks acaeaeeancnshosetactsdpsh taxcessvsskovunccaceausagigee 84 


Transaction Value: Dutiable status California State Sales Tax 
Value: Transaction value two sale prices involved 
Vessels: 
Coastwise laws transportation of passengers by ferry 
Dutiability yacht admitted free of duty later sold in the U.S................ 84-57 
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